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Court of Appeals of the District of Columbia 


No. 5697. 

Benjamin J. Futrovsky, Henry Futrovsky, and 
Abraham Futrovsky, Appellants, 

vs. 

United States of America. 

a Supreme Court of the District of Columbia. 

District Court Docket No. 2085. 

In the Matter of the Acquisition of All of the Privately 
Owned Land in Square 461, in the City of Washington, 
District of Columbia. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in ^he above- 
entitled cause, to wit: 

1 Petition. 

Filed February 24, 1931. 

I 

In the Supreme Court of the District of Columbia, Holding 
a Special Term as a District Court of the United States. 

District Court Docket No. 2085. j 

■ 

In the Matter of the Acquisition of All of the Privately 
Owned Land in Square 461, in the City of Washington, 
District of Columbia. 

The petition of the United States of America, brought 
by Leo A. Rover, United States Attorney for the District 
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of Columbia, acting under the instructions of the Attorney 
General of the i United States and at the request of the 
Secretary of the Treasury, respectfully shows as follows: 

I. That the Act of Congress approved May 25, 192G, c. 
380 (44 Stat. L. 630), provides as follows: 

That to enable the Secretary of the Treasury to provide 

suitable accommodations in the District of Columbia for 

the executive departments, and independent establishments 

of the Government not under any executive department, 

and for court-houses, postoffices, immigration stations, 

custom houses, marine hospitals, quarantine stations, and 

other public buildings of the classes under the control of 

the Treasury Department in the States, Territories, and 

possessions of the United States, he is hereby authorized 

and directed to acquire, by purchase, condemnation, or 

otherwise such sites and additions to sites as he mav deem 

% 

necessary, and to cause to be constructed thereon, and upon 

lands belonging to the Government convenientlv located 

and available for the purpose (but exclusive of military or 

naval reservations), adequate and suitable buildings for 

any of the foregoing purposes, giving preference, where he 

considers conditions justify such action, to cases where 

sites for public buildings have heretofore been acquired or 

authorized to be acquired, and to enlarge, remodel and 

extend existing public buildings under the control of the 

Treasury Department, and to purchase buildings, if found 

to be adequate, adaptable, and suitable for the purposes of 

this Act, together with the sites thereof, and to remodel, 

enlarge, or extend such buildings and provide proper 

2 approaches and other necessary improvements to 

the sites thereof. When a building is about to be 

constructed on a site heretofore acquired and such site is 

found bv the Seeretarv of the Treasure to be unsuitable 
« * * 

for its intended purpose, he is hereby further authorized 
and empowered to acquire a new site in lieu thereof by 
purchase, condemnation, exchange, or otherwise, and ex¬ 
cept in case of exchange, to dispose of the present site by 
public sale and to execute the necessary quitclaim deed of 
convevance: Provided, however, That the Seeretarv of the 
Treasury is also authorized to acquire a site for a building 
for the Supreme Court of the United States: Provided, 
further, That aside from land that may be acquired for a 
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site for a building for the Supreme Court ol] the United 
States, and for enlarging the site of the Government Print¬ 
ing Office, or erecting a storage warehouse or warehouses, 
the sum of $50,000,000 hereinafter authorized for projects 
in the District of Columbia, shall be used exclusively for the 
purpose of acquiring by purchase, condemnation, or other¬ 
wise, south of Pennsylvania Avenue and west of Maryland 
Avenue, projected in a straight line to Twining Lake, such 
sites or additions to sites as the Secretary of t ie Treasury 
may deem necessary to provide such suitable office accom¬ 
modations in the District of Columbia as are hereinbefore 
mentioned, of constructing adequate and suitable buildings 
for the furnishing of such office accommodations on said 
sites or additions to sites, or on sites already owned bv the 
Government south of Pennsylvania Avenue and west of 
Maryland Avenue, as above mentioned * * * 

Sec. 6. The provisions of Section 10 of the Legislative, 
Executive, and Judicial Appropriation Act f^r the fiscal 
year ended June 30, 1920, approved March 1, 1^19, relating 
to the assignment of space in public buildings in the Dis¬ 
trict of Columbia, shall apply to all buildings constructed, 
extended or enlarged under the provisions of this Act in 
the District of Columbia, and no land for sites [or enlarge¬ 
ment of sites therefor shall be acquired or lancjl belonging 
to the L T nited States be taken for sites or enlargement of 
sites therefor, without prior approval of the Commission 
created by said Act of March 1, 1919; no contract shall be 
let for any building or the enlargement or extension of any 
building in the District of Columbia, under the provisions 
of this Act without the approval of said Commission as to 
the assignment and general arrangement of space therein; 
and said commission shall determine the order in which 
buildings or enlargement of buildings in the [District of 
Columbia, under the provisions of this Act shjall be con¬ 
structed. 

II. That the Act of Congress approved January 
3 13, 1928, c. 9 (45 Stat. L. 51), provides as follows: 

That to enable the Secretary of the Treasury to acquire 
economically and at an early date adequate sitds for suit¬ 
able accommodations in the District of Columbia for the 
executive departments, and independent establishments of 
the Government not under any executive department, and 
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suitable grounds, parking, and approaches thereto; the 
Act entitled 4 ‘An Act to provide for the construction of 
certain public buildings, and for other purposes,’’ approved 
May 25, 1926, is hereby amended so as to authorize and 
direct him to acquire, by purchase, condemnation, or other¬ 
wise, all the lands obtainable with the funds that mav be 
appropriated, including buildings and other structures, in¬ 
cluded within the triangle bounded by Pennsylvania Ave¬ 
nue and B Street, extending from Fifteenth Street to Sixth 
Street, Northwest, and Reservations A, B, C, and D, except 
property owned by the United States or the District of 
Columbia as such lands appear in the Records of the office 
of the Survevor of the District of Columbia. 

Sec. 2. There is hereby authorized to be appropriated in 
addition to the amounts authorized in said Act of May 25, 
1926, and without regard to the limitations contained in the 
first paragraph of section 5 of such Act, the sum of $25,000,- 
000 or so much thereof as mav be necessarv, to carrv out 
the provisions of this Act. 

III. That the Act of Congress approved March 31, 1930 
(Public No. 85, 71st Congress), provides as follows: 

That the Act entitled “An Act to provide for the con¬ 
struction of certain public buildings, and for other pur¬ 
poses,*' approved May 25, 1926 (Forty-fourth Statutes, 
page 630); theiAct entitled “An Act to amend section 5 of 
the Act entitled ‘An Act to provide for the construction of 
certain public buildings, and for other purposes,’ approved 
May 25, 1926,” dated February 24, 1928 (Forty-fifth Stat¬ 
utes, page 137); and the Act entitled “An Act authorizing 
the Secretary • of the Treasury to acquire certain land 
within the District of Columbia to be used as space for 
public buildings,” approved January 13, 1928 (Forty-fifth 
Statutes, page 51), are hereby amended to provide that for 
the purpose of carrying out the provisions of said Acts 
and also for the remodeling, extension, or enlarging or de¬ 
partmental or other Federal buildings in the District of 
Columbia not under the control of the Treasury Depart¬ 
ment, the amounts heretofore authorized to be appropri¬ 
ated for public-building projects outside the District of 
Columbia are extended $115,000,000, and the amounts here¬ 
tofore authorized to be expended in the District of Colum- 
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bia are hereby extended $115,000,(|00, of which 
4 amount not to exceed $15,000,00- may be expended 
within the areas hereinafter specified for land not 
belonging to the United States or the District of Columbia: 
Provided, That out of the money appropriated under the 
authorization contained herein, at least two buildings shall 
be constructed in each State for post offices with receipts 
of more than $10,000, during the last preceding year, for 
which post offices no public buildings have b^en provided: 
Provided, further, That under this authorization and from 
appropriations (exclusive of appropriations itade for 4 ‘re¬ 
modeling and enlarging public buildings”) heretofore made 
for the acquisition of sites for, or the construction, enlarg¬ 
ing, remodeling, or extension of public buildings under the 
control of the Treasury Department, not mojrc than $50,- 
000,000 in the aggregate shall be expended | annually, of 
which sum not to exceed $15,000,000 may be (expended on 
projects in the District of Columbia (except tjiat any part 
of the balance of such sum of $50,000,000 remaining un¬ 
expended at the end of any fiscal year may be expended in 
any subsequent year without reference to th)s limitation 
beginning with the fiscal year 1928. j 

(b) The limitation contained in Section 1 of the Act of 
May 25, 1926, defining the area within which sjtes or addi¬ 
tions to sites for public buildings in the District of Co¬ 
lumbia may be purchased, is hereby extended, and the Sec¬ 
retary of the Treasury is authorized, empowered and di¬ 
rected to acquire, for the use of the United States by pur¬ 
chase, condemnation, or otherwise, any land aijd buildings 
which he may determine should be acquired within the area 
bounded bv Pennsvlvania Avenue and New York Avenue 
on the north, Virginia Avenue and Maryland Avenue pro¬ 
jected in a straight line to Twining Lake on the south, and 
Delaware Avenue southwest on the east, including prop¬ 
erties within said area belonging to the Distinct of Co¬ 
lumbia, but excluding those portions of squarp- 267, 268 
and 298 not belonging to the District of Columbia: the 
square known as south of 463; all of square 493; lots 16, 
17, 20, and 21, and 808 in square 5.36; and lots! 16 and 45 
in square 635. The Secretary of the Treasury j is further 
authorized, empowered, and directed to acquire |the neces¬ 
sary land for the extension of the building knowii as Treas- 
2—5697a 1 
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urv Annex Numbered 1, northwardly to H Street, north- 
west. 

The expenditures in the District of Columbia under the 
foregoing Act have not exceeded $15,000,000. 

IV. That the Act of Congress approved May 15, 1930 
(Public No. 229, 71st Congress), makes the following ap¬ 
propriation : 

Acquisition of triangle properties under the Act 
5 approved January 13, 1928: For continuing the ac¬ 
quisition of property as authorized by the Act en¬ 
titled ‘An Act authorizing the Secretary of the Treasury 
to acquire certain lands within the District of Columbia 
to be used as sites for public buildings/ approved January 
13, 1928 (45 Stat. pp. 51, 52), $7,000,000. 

and the Act of Congress approved July 3, 1930 (Public 
No. 519, 71st Congress), makes the following appropria¬ 
tion : 

Acquisition of properties to be used as sites for Public 
buildings, Washington, District of Columbia: For continu¬ 
ing the acquisition of property as authorized by the Act 
entitled “An Act authorizing the Secretary of the Treas¬ 
ury to acquire certain lands within the District of Columbia 
to be used as sites for public buildings/’ approved January 
13, 1928 (45 Stat. pp. 51, 52), as amended by the Act ap¬ 
proved March 31, 1930, $2,000,000. 

V. That the Secretary of the Treasury has found and 

•» * 

determined that the lands constituting Square 461, in the 
City of Washington, District of Columbia, as said square 
appears on the Records of Squares in the Office of the 
Surveyor for the District of Columbia, including buildings 
and other structures, are necessary to be acquired for the 
public use, that is to say, to provide suitable accommoda¬ 
tions in the District of Columbia for the executive depart¬ 
ments, and independent establishments of the Government 
not under any executive department and suitable grounds, 
parking, and approaches thereto, as authorized by the 
above-mentioned Acts of Congress approved May 25, 1926, 
c. 380 (44 Stat. L. 630), January 13, 1928 c. 9 (45 Stat. L. 
51) and March 31, 1930 (Public No. 85, 71st Congress). 
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VI. That the Secretary of the Treasury, pursuant to the 
authority aforesaid, has endeavored to acquire by pur¬ 
chase all the lands constituting said Square 4(^1; that said 

Secretary has been able to purchase 41 fair, rea- 

6 sonable and satisfactory prices only fourteen of the 
lots in said square known as Square 461, viz: Sub¬ 
division Lots 11, 56, 57, 60, 61, and 62, and Assessment and 
Taxation Lots 800, 802, 803, 804, 806, 807, 812, ind 820, and 
is, therefore, under the necessity of causing the remaining 
lots constituting said square to be acquired by condemna¬ 
tion as provided in the Acts of Congress aforesaid; that 

said Secretarv has determined that it is necessarv and ad- 

* » 

vantageous to acquire for and in the name of the United 
States by condemnation under judicial process said remain¬ 
ing lots and that condemnation proceedings be instituted 
for the acquisition of said remaining lots, which now con¬ 
stitute all privately owned lands in said square 461. And 
said Secretarv has, bv letter to the Attornev General of 
the United States dated-, 1931, requested that a pro¬ 

ceeding in rem for the condemnation of said lands with the 
improvements thereon be instituted in this Honorable 
Court, holding a Special Term as a District C ourt of the 
United States. A copy of said request marked Exhibit 
“A” is appended hereto and made part of this petition. 

VII. That the Act of Congress approved March 1, 1929, 
entitled “An Act to provide for the acquisition of land in 
the District of Columbia for the use of the United States”, 
provides as follows: 

That whenever the head of any executive department or 
independent bureau, or other officer of the United States, 
or any board or commission of the United States, herein¬ 
after referred to as the acquiring authority, has been, or 
hereafter shall be, authorized by law to acquire real prop- 
ertv in the District of Columbia for the construction of 
any public building or work, or for parks, parkways, public 
playgrounds, or any other public purpose, such acquiring 
authority shall be, and hereby is, authorized to acquire the 
same in the name of the United States by! condemna- 

7 tion under judicial process whenever in the opinion 


of such acquiring authority it is necessary or ad¬ 
vantageous so to do; and in every such case the Attorney 
General of the United States, upon the request of such ac- 
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quiring authority, shall cause a proceeding in rem for such 
condemnation to be instituted in the Supreme Court of 
the District of Columbia, holding a special term as a dis¬ 
trict court of the United States, which court is hereby 
vested with jurisdiction of all such cases of condemnation 
with full power to hear and determine all issues of law 
and fact that mav arise in the same. 


VIII. That this petition is accordingly instituted pursu¬ 
ant to the Said request of the Secretary of the Treasury; 
that the authority under which said lands are to be acquired 
is the above-mentioned Act of May 25, 192(5, c. .'580 (44 
Stat. L. 630); as amended by the Act of January 13, 1928, 
c. 9 (45 Stat. L. 51) and the Act of March 31, 1930 (Public 
Xo. 85, 71st Congress) and that the public use for which 
said lands, including all buildings and other structures, are 
to be acquired is the public use in said Acts mentioned, 
that is to say, to provide suitable accommodations in the 
District of Columbia for the executive departments and 
independent establishments of the Government not under 
any executive department, and suitable grounds, parking 
and approaches thereto. 

IX. That the i lands necessary to be acquired by the 
United States for the public use hereinbefore stated and 
sought to be condemned in this proceeding are: 

All privately owned land in Square 461 in the City of 
Washington, District of Columbia, as said square appears 
on the Records of Squares in the Office of the Surveyor of 
the District of Columbia, including any private interest, if 
such there be, in the public alley in said square. 

As hereinbefore stated said privately owned land 
8 in Square 1461 no longer includes Subdivision Lots 
11, 56, 57, 60, 61, and 62, and Assessment and Taxa¬ 
tion Lots 800, 802, 803, 804, 806, 807, 812, and 820, these 
fourteen parcels being now owned by the United States. 

The lots into which said privately owned lands are di¬ 
vided are herein designated and numbered for convenience 
as Parcels I to VIII, both inclusive. 

X. That the lots constituting all privately owned land 
in Square 461 and the public alley in the same, (herein 
designated and numbered for convenience as Parcels 1 to 
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XVIII, both inclusive), and the names of thp owners of 
said lands, so far as ascertainable by reasonable inquiry, 
and the names of the persons in actual and ope^i possession 
of the same, are as follows: 

**•*••• 

9 Parcel XIII. 

Lot 7 in the subdivision made by the heirs of William 
Whetcroft in Square 461, as per plat recorded in Liber 
N. K. folio 141 of the Records of the Office of the Surveyor 
of the District of Columbia; and known for purposes of 
assessment and taxation as Lot 817. 

Said Parcel XIII contains, according to the plat of the 
Surveyor of the District of Columbia, 749.25 square feet. 
Said parcel is improved by premises No. 213 Seventh 
Street, Northwest, in the City of Washington, District of 
Columbia. ! 

According to the land records of the District df Columbia, 
Benjamin J. Futrovsky, Henry Futrovskv and Abraham 
Futrovskv are the owners in fee simple of Parcel XIII 
as joint tenants and are in possession of said parcel in 
part themselves and in part through their tenants. Said 
parcel is subject to a deed of trust to Charles W. Stetson 
and Theodore L. Block, Trustees, to secure William B. 
Todd payment of an indebtedness. Said parcel is occupied 
bv James R. Howard and Eugene M. Brown as tenants. 

Parties: Benjamin J. Futrovsky, Henry Futrovsky, 
Abraham Futrovsky, Charles W. Stetson, Trustee; Theo¬ 
dore L. Block, Trustee; William B. Todd, James R. 
Howard, Eugene M. Brown. 

######• 

10 XI. That the plans showing the lands to be ac¬ 
quired, made by the Surveyor of the District of Co¬ 
lumbia, and marked Exhibit B is appended tb and made 
part of this petition. 

XII. That for the purpose of setting forth a description 
of the lands to be acquired sufficient for the identification 
thereof, together with the names of the owners, as far as 
ascertainable by reasonable inquiry, and the persons in ac¬ 
tual and open possession of the same, petitioneif has caused 
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diligent search to be made among the records, both public 
and private, in the District of Columbia where such in¬ 
formation should properly be found, and has likewise made 
inquiry of all persons likely to have knowledge concerning 
the descriptionsi and bounds of said lands, the names and 
residences of the owners thereof, and all other persons 
interested therein, as well as the persons in possession or 
occupation of the same. In connection with the description 
of each of the said parcels, petitioner has set forth, as far 
as petitioner has been able to ascertain them, the names 
of all such persons as parties to this proceeding, but all 
persons owning or claiming to own, or having, or claiming 
to have, any right, title, interest or estate in the lands to 
be acquired, or to be entitled to compensation in respect 
of the taking of the same, and all persons in possession 
of the same or occupying the same, whoever they may be, 
whether they are named in this petition or not, are hereby 
made parties to this proceeding to the end that all private 
right, title, interest and estate, whatsoever it may be, in or 
to said lands hereinbefore described and designated, 
11 respectively as Parcel I to Parcel XVIII, both in¬ 
clusive, may be acquired, expropriated, and divested. 

and that an absolute and indefeasible title to the same mav 

* 

be vested in the United States in fee simple free, clear and 
discharged of and from all liens, encumbrances, servitudes, 
charges, demands, claims, restrictions and covenants what¬ 
soever. 

XIII. For convenience, the names and residences of the 
owners of the lands to be acquired, so far as ascertainable 
by reasonable inquiry, and the names and residences of the 
persons in actual and open possession of the same or known 
to have (or claim to have) any right, title, interest, or 
estate in, or lien or encumbrance upon said lands, or to be 
entitled to compensation in respect of the taking of said 
lands, or to be otherwise interested in the same are here 
set forth, as far as possible, in alphabetical order: 

#**#### 


12 XIV. The estate in said lands which the United 
States intends by this proceeding to acquire for the 
public use hereinbefore stated is an estate in fee simple 
absolute. 
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Wherefore, the premises considered, 
this honorable Court: 

1. To cause public notice of the institution of this pro¬ 
ceeding to be given by an Order of Citation Requiring all 
persons claiming to have any right, title, interest or estate 
in the lands described in this Petition, or to be entitled to 
compensation in respect of the taking of the same, and all 
persons occupying the same, to appear in this Court on a 
day to be named in said Order of Citation to answer this 
petition and make claim for the compensation to which 

thev deem themselves entitled. 

* 

2. To designate the period during which and the news¬ 
papers or newspaper in which, said Order of Citation shall 
be published and to prescribe the manner of (service of a 
copy thereof upon the persons, resident and ijon-resident, 
named therein. 

3. To appoint, after the return day specified i:i said Order 
of Citation, guardians ad litem for any persons having, or 
claiming to have, any right, title, interest or estate in the 
lands to be acquired or entitled, or claiming to be entitled, 
to compensation in respect of the taking of the same, or 
entitled, or claiming to be entitled to the possession of the 
same, who shall appear to be under legal disability by rea¬ 
son of infancy, insanity, idiocy or other like cause. 

4. To ascertain and determine, in accordance with the 
provisions of the Act of Congress entitled “Aij Act to pro¬ 
vide for the acquisition of land in the'District of 

13 Columbia for the use of the United States” ap¬ 
proved March 1, 1929, the compensation or damages 
to be awarded and paid for the taking of the lands to be 
herein condemned for the use of the United States; to ascer¬ 
tain and determine the parties entitled to the sums awarded 
as just compensation, respectively, for said lane's; and upon 
payment to, or into the registry of the Court for the use of, 
the parties entitled, of the sums adjudged to be just com¬ 
pensation for the lands condemned to pass an order declar¬ 
ing that the title to the said lands is vested in the United 
States of America in fee simple absolute. 

5. To make all necessary orders and give all necessary 
directions to carry into effect the object and intent of said 
Act entitled “An Act to provide for the acquisition of land 
in the District of Columbia for the use of the United 


petitjoner prays 
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States”, approved March 1, 1929, and the Acts of May 25, 
1926, c. 380, January 13, 1928, c. 9, and March 31, 1930 
(Public Xo. 85, 71st Congress), hereinbefore mentioned. 

6. In the event of the tiling of a Declaration of Taking 
pursuant to Section 10 of the Act entitled “An Act to pro¬ 
vide for the acquisition of land in the District of Columbia 
for the use of the United States”, approved March 1, 1929, 
to take such action and pass such orders or judgments as 
may be necessary or proper to vest title to the lands de¬ 
scribed in the Declaration in fee simple absolute in the 
United States of America and the right to just compensa¬ 
tion to the same in the persons entitled thereto; to ascer¬ 
tain and award such just compensation for said lands and 
establish the same by judgment; to fix the time within 
which, and the terms upon which, the parties in possession 
of said lands shall be required to surrender possession of 

the same to the petitioner; and to make such orders 
14 in respect of encumbrances, liens, rents, taxes, as¬ 
sessments, insurance, and other charges, if any, as 
shall be just and equitable. 

7. To take such action and pass such writs as may be 
necessary or proper to cause the lands described in this 
petition to be condemned and taken by the United States 
and an absolute, indefeasible and unqualified title in fee 
simple therein, i free from all liens, encumbrances, servi¬ 
tudes, charges, demands, claims, restrictions and covenants 
whatsoever, to vest in the United States of America: and 
thereupon to pass such orders and judgments and issue 
such writs as may be necessary or proper to put said 
United States in possession of said lands. 

8. To grant such other and further relief as the nature 
of the case mav require. 

THE UNITED STATES OF AMERICA, 
Bv LEO A. ROVER, 

United States Attorney. 

HENRY H. GLASSIE, 

Special Assistant to the Attorney General, 

Of Counsel. 

District of Columbia, to wit: 

I, Leo A. Rover, United States Attorney in and for the 
District of Columbia, on oath depose and say that I have 
read the foregoing and annexed petition by me subscribed 
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and know the contents thereof, and that the matters and 
things therein stated I verily believe to be truk 

LEO A. ROVER, 

United States Attorney. 

Subscribed and sworn to before me this 24 day of Feb¬ 
ruary 1931. 

* 

[notarial seal.] 

MILFORD F. SCHWARTZ, 

Notary Public, D. C. 

15 Memorandum. 

February 28, 1931.—Appearance of Wolf and Wolf and 
Simon Fleishman for owners of Parcels 7, 1&, 14 and 16 
filed. 

Verdict of Jury. 

Filed July 17,1931. j 

I 

* * # * * * i * 

We, the undersigned, members of the jury heretofore 
selected, impaneled and sworn in the above-ehtitled cause 
to ascertain, appraise and award just compensation for 
the lands to be condemned and taken in this proceeding, 
having viewed the said lands, do now, upon our oaths, 
appraise and award the just compensation foj* said lands 
as follows: 

******* 

Parcel XIII. 

Assessment and Taxation Lot 817, Square 46i, Improved 

bv Premises No. 213 Seventh Street NJ W. 

We appraise the value of the interest of the owner of 
the fee simple of Parcel XIII to be $28,250.0p. 

******* 

In witness whereof we have hereunto set our hands this 
15 day of Julv, 1931. 

GEO. W. HUGUELY, 

JOHN W. HARDELL, 

B. P. LAMBERTqN, 

LEWIS M. THAYER, 
HENRY S. MILL1JR, 

Members of {he Jury. 
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Judgment as to Parcels 5 & 13. 

Filed October 13, 1931. 

#*#••• 


Upon consideration of the verdict of the Jury returned 
herein on July 17, 1931 awarding compensation, among 
others, for parcels V and XIII as described in the petition 
of the proceedings in this cause. 

And upon consideration of the motion to set aside and 
vacate award filed herein on August 4, 1931 by David 
Mahon Craig, Trustee, as owner of Parcel V, and the 
objections and exceptions to the award for Parcel V, and 
motion to set aside and vacate the same filed herein on 
August 6, 1931 by the Colonial Ice Cream Company, a 
corporation, as lessee of said premises, and the motion to 
vacate the award for Parcel XIII and to vacate the same 
and for a new trial filed herein on August 7, 1931 by Ben¬ 
jamin J. Futrovskv, Henry Futrovsky and Abraham 
Futrovsky, it is, this 13th day of October, 1931, by the 


Court 

Ordered that said motions be, and the same arc hereby 
severallv denied. 

And it further appearing that the United States, peti¬ 
tioner herein, did on September 15, 1931 file a declaration 
of taking in respect of said parcels V and XIII under 
Section 10 of the Act of March 1, 1929 c. 416, did deposit 
in the Registrv of this Court at the time of the filing of 
said declaration the estimated value of each of said par¬ 
cels namely the sums of $289,540 for and in respect of 
Parcel V and $28,500 for and in respect of Parcel XIII 
which estimated value was in the same amounts as the 
respective awards for said Parcels V and XIII made by 
said Jury. 

17 Whereupon title to said Parcels V and XIII vested 
in the United States of America in fee simple abso¬ 
lute, the estate specified in said declaration and the right 
to just compensation to the same vested in the persons 


entitled thereto. 

And it further appearing that by an order passed herein 
on the 6th day of October, 1931, the sum deposited as the 
estimated value of Parcel XIII was paid to Benjamin J. 
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i 

Futrovsky, Henry Futrovsky and Abrahan} Futrovsky 
under the provisions of Section 10 of the Act of March 
1, 1929. 

Whereupon it is this 13th day of October, 1931, by the 
Court 

Adjudged and considered that the awards f^r said Par¬ 
cels V and XIII be, and the same are hereby, 
confirmed and that the parties owning said 


ratified and 
parcels re¬ 


spectively and entitled to the sums respectively awarded 
by said verdict as just compensation for the same have 
judgment against the United States in the sums! of $289,540 
for and in respect of Parcel V and $28,500 fop and in re¬ 
spect of Parcel XIII as just compensation for said parcels, 
and that the said sum of $289,540 heretofore deposited in 
the Registry of the Court, as aforesaid, be, and the same 
is hereby made available for payment and satisfaction of 
said judgment for and in respect of Parcel V, and the sum 
of $28,500 heretofore deposited in the Registry of the 
Court, as aforesaid, and withdrawn therefrom by Benja¬ 
min J. Futrovskv, Henrv Futrovskv and Abraham Fu- 
trovsky by order passed herein on October 6, 1931 be 
deemed and taken as payment in satisfaction ojf the award 
in said verdict and the judgment for the sdme amount 
hereby rendered, saving to all persons their right to just 
compensation as finally determined in {his cause. 
18 And it is further ordered that the petitioner, or 
any party in interest, shall have a reference as of 
course to the Auditor of this Court to ascertain what, if 
any, incumbrances, liens, taxes or assessment^ existed in 
respect of Parcel V on September 15, 1931 am{ is payable 
out of the amount of the award therefor deposited as afore¬ 
said and what persons are entitled to receive, *|md in what 
amounts the award for said Parcel. 

ALFRED A. WHEAT, 

Chief Justice. 

i 

From the foregoing judgment respondents Colonial Ice 
Cream Company and David M. Craig, trustee, respectively, 
as to Parcel V, and respondents Benjamin J. Futrovsky, 
Henrv Futrovskv and Abraham Futrovskv as to Parcel 

V * * 

XIII, note an appeal in open Court to the Court of Appeals 
and the cost bond of said appeals is hereby fbked at $100 
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or a cash deposit of $50 as to the appeal in respect of each 
of said parcels respectively. 

ALFRED A. WHEAT, 

Chief Justice. 


Memoranda. 

October 27, 1931.—$50 deposited by Benj. J. Futrovsky 
et ah, in lieu of bond on appeal. 

November 5, 1931.—Time to file Bill of Exceptions on 
behalf of Benjamin Futrovsky et ah, extended to and in¬ 
cluding November 16, 1931. 

19 Memoranda. 

November 16, 1931.—Bill of Exceptions of Benjamin 
Futrovsky et al. filed. 

February 8, 1932.—Time to file transcript of record on 
appeal by Benjamin Futrovsky et al. in Court of Appeals 
extended from day to day to and including May 31, 1932. 

Supreme Court of the District of Columbia. 

Monday, May 23, 1932. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Cox presiding. 

###*##• 

The Bill of Exceptions on appeal by Benjamin, Henry 
and Abraham Futrovsky, with respect to Parcel No. Nil I, 
is this 23rd day of May, 1932, submitted, signed and made 
of record nunc pro tunc. 

ALFRED A. WHEAT, 

i ' 

Chief Justice. 

20 Assignment of Errors. 

Filed May 24, 1932. 

###*••• 


The Trial Court erred as follows: 

1. In excluding testimony offered on behalf of the prop¬ 
erty owners as to the reproduction cost and present value 
of the refrigeration unit as a whole. 
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prove that 
:eof, was a 


2. In excluding testimony offered on behalf <jf the prop¬ 
erty owners as to the reproduction cost and present value 
of each item in the reproduction cost schedule is prepared 
and tendered by the witness Boesch. 

?>. In excluding testimony offered on behalf of the prop¬ 
erty owners by the witness Boesch as to the loss resulting 
from the attempted removal of the refrigeration unit. 

4. In excluding testimony offered on behalf cjf the prop- 
ertv owners bv the witness Boesch tending to 
the cooler system, and each separate part the 
part of the realty and the value thereof an element of dam¬ 
ages recoverable by the property owners. 

5. In excluding testimony offered on behalf ojf the prop¬ 
erty owners by the witness Boesch tending to|prove that 
the cooler proper of the refrigeration was a part of the 
realty and the value thereof an element of damages recov¬ 
erable by the property owners. 

(>. In excluding the testimony offered on beluilf of prop¬ 
erty owners by the witness Boesch tending to prove that 
the refrigeration machine was a part of the realty and the 
value thereof an element of damages recoverable by the 
property owners. 

7. In excluding the testimony offered on belia 

erty owners by the witness Boesch tending to prove 
21 that the ammonia pipe coils were a part of the realty 
and the value thereof an element of damages recov¬ 
erable by the property owners. 

8. In excluding the testimony offered on behalf of the 
property owners by the witness Boesch tending to prove 
that the ammonia liquid receiver was a part of the realty 
and the value thereof an element of damages Recoverable 
by the property owners. 

9. In excluding the testimonv offered on bel 
property owners by the witnesss Boesch tendin 
that the refrigeration brine pipe conduit was a part of the 
realty and the value thereof an element of damages recov¬ 
erable by the property owners. 

10. In instructing the jury to disregard all testimony as 
to the elements of refrigeration in its award. 

11. In failing to instruct the jury to include any of the 
aforesaid elements of refrigeration in its award. 


If of prop- 


alf of the 
h; to prove 
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12. In failing to set aside the verdict as grossly inade¬ 
quate to the value of the real estate exclusive of refrigera¬ 
tion. 

ALVIN L. NEWMYEE, 
LEWIS II. SHAPIRO, 

WM. B. WOLF, 

Attorneys for Appellants . 

Designation of Record. 

Filed May 24, 1932. 

******* 

The clerk will please prepare a transcript of record on 
the pending appeal herein by Benjamin, Henry and Abra¬ 
ham Futrovsky, from order for possession entered October 
13,1931, and judgment entered on same date, insofar as the 
same respectively concern Parcel XIII herein, such 
22 transcript to include the following: 

1. Petition (without exhibits) filed February 24, 
1931, (omitting list of parties, and descriptions and title 
allegations as to all Parcels except Parcel XIII). 

2. Memo, of appearance of William B. Wolf and Alvin 
L. Xewmyer as attorneys for the respondents. 

3. Verdict of condemnation jury filed July 17, 1931, 
(omitting portions thereof relating to parcels other than 
Parcel XIII). 

4. Order of October 13,1931 overruling motions, confirm¬ 
ing verdict as to Parcel XIII, and giving final judgment; 
appeal noted by respondents; amount of bond fixed. 

5. Memo, of filing and approval of October 27, 1931, of 
$100 appeal bond given by respondents to perfect its appeal 
from order for possession of October 13, 1931. 

6. Memo, of! filing and approval of $100 appeal bond 
given by respondents October 27, 1931 to perfect its appeal 
from judgment as to Parcel XIII herein entered October 
13, 1931. 

7. Memo, of i dates of filing, submission, and settlement 
and approval of bill of exceptions. 

8. Assignment of errors. 

9. This designation. 

ALVIN L. NEWMYER, 
i LEWIS H. SHAPIRO, 

WM. B. WOLF, 

Attorneys for Respondents. 
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Service of the foregoing designation of recojrd acknowl¬ 
edged this 20th dav of May, 1932. 

' HENRY H. GLASSIE, 
Attorney for United States , 


Per ALEX. II. BELL, 


• 11 ». 


23 Supreme Court of the District of Colui|nbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 22, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, In the Matter of the acquisition of all of 
the privately owned land in Square 461 in the City of 
Washington, District of Columbia, District Court Docket 
No. 2085, as the same remains upon the files and of record 
in said Court. 

In testimony whereof I hereunto subscribe mf name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 25th day of May, 1932. 

[Seal Supreme Court of the District of Columbia.] 


FRANK E. CUNNINGH 
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Cc 


\M, 
Clerk . 


Columbia, 
Diirt of the 


In the Supreme Court of the District of 
Holding a Special Term as a District 
United States. 

District Court Docket No. 2085. 

In the Matter of the Condemnation of Square 461. 

Bill of Exceptions of Benjamin , Henry, and Abraham 
Futrovsky with Respet to Parcel XIII. 

Be it remembered that at the trial of this cause, before 
Mr. Chief Justice Wheat and a jury, the following proceed¬ 
ings took place concerning Parcel XIII, which is known 
for the purpose of assessment and taxation as Lot 817 in 
Square 461. 
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The respondents, the fee simple owners of the said lot 
comprising said Parcel XIII, gave testimony in substance 
as follows: 

Benjamin Futrovsky claiming as one of the owners of 

Parcel XIII, testified that the building has been occupied 

for the wholesale and retail meat business bv him and his 

* 

brothers since 1925, during which year he purchased the 
property for $28,500; that after the purchase he expended 
from $15,000 to $10,000 in remodeling parts of the building 
and putting in a new brick front; that this amount did not 
include anv refrigeration. Prior to the entering of this 
business he was in the grocery and automobile business. 
That his two brothers were in the kosher meat business, 
one on H Street, northeast, and the other on 4M> Street, 
southwest, and that they entered this business together. 
He himself did the remodeling; that he is not a builder, but 
knows something about building; that he bought the mate¬ 
rial and hired the labor for the remodeling; that he kept 
books showing the cost of the said remodeling, but he did 
not have them anv more; that his testimony of the amount 
spent in the remodeling was from memory; that he had 
figures and books, but it was six years since he had them 
and that thev were destroyed. 

25 Thereupon counsel for Parcel XIII called as a 
witness Harry Boesch, who gave testimony tending 
to show that he was a consulting and supervising engineer, 
specializing in refrigeration and refrigerating machinery; 
that he was familiar with the present day value and prices 
of such machinery and had inspected the refrigeration, 
equipment and machinery in Parcel XIII; that said ma¬ 
chinery was installed about five vears ago and that he had 
been given the bills showing the cost of the installation bv 
the owner; being asked how he had gone about making his 
appraisal of the refrigeration, witness stated that he had 
taken the figures of the contract for its installation and 
had allowed a depreciation of 3% in five years’ time, but, 
before taking such depreciation, he had added 25% to the 
contract price on account of the increase in the cost of 
material and increase in the cost of labor since the date 
of the installation; that in his appraisal he had included 
the cork insulation, cold storage doors, bunker floor pans 
with drains, meat tracks, switches and track scale, plumb- 
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ing, one three by three Duplex York refrigerating machine 
with five horsepower 220 volt direct current motor, with 
thermostat control, 800 feet of one and on^-quarter inch 
direct expansion ammonia coils, ammonia liquid receiver, 
ammonia condenser, and refrigerating brine (pipe line con¬ 
duit 153 feet in length, containing pipe insulated with 
granulated cork, encased in wood box. Thbreupon, said 
appraisal, which was in the form of a typewritten sched¬ 
ule, was offered in evidence and objected to (jn the ground 
that it contained items which were not the subject of the 
condemnation proceeding, namely, items of personal prop¬ 
erty. Before ruling was made on said objection, witness 
was cross-examined and testified that the meat tracks, 
switches and track scale were attached to the refrigerating 
room by bolts; that they could be unbolted an<jl carried out 
of the building; upon being questioned bv the court, 
26 witness stated that the result of his m|ethod of ap¬ 
praisal was that his figures gave a valikc of 21.25% 
more than the actual cost of installing the equipment new 
in 1925, in that he had added 25% to the cost of installation 
and had deducted only 3% depreciation. During further 
cross-examination as to the meat tracks, switches and track 
scale, counsel for the owner of Parcel XIIT stated in open 
Court, “T can concede that the meat tracks, switches and 
track scale should not be in this estimate if jit will save 
time.” Witness thereupon stated that he had not esti¬ 
mated separately the reconstruction cost less depreciation 
of said items: on further cross-examination, witness testi¬ 
fied that the York Refrigerating machine witp its motor 
was a machine bought from a company which manufactures 
such machines; and that the refrigerating mach|ine and the 
motor were delivered separately to the building and as¬ 
sembled in the building; that the York Machine could be 
unfastened and carried out; that the motor could also be 
unbolted and carried out; that the coils did not! come with 
the machines but were cut and fit to suit the building; that, 
the ammonia liquid receiver is a tank fastened on brackets 
and could be unscrewed and carried out; that the ammonia 
condenser consists of pipe coils which were cut and fit to 
suit the building; that the refrigerating brine pipe conduit 
was put in underground in a ditch, covered up, and is in¬ 
visible. Counsel for the United States thereupon objected 
to and moved to strike out the estimate of reproduction 
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cost on the ground that it contained items which were not 
separately appraised in said estimate, referring specifi¬ 
cally to the meat tracks, switches and track scale, the York 
Refrigerating machine and its motor. The court ruled 
that unless such items were separately valued so they could 
be separated from the remainder of the estimate, it would 
have to strike them all out but that counsel would be per¬ 
mitted to revise such estimate before he closed the 

27 case. Whereupon, counsel for the owner of said 
Parcel noted an exception. After noting such excep¬ 
tion and upon the Court’s stating that counsel could not 
introduce a mass of matter which included elements which 
were not admissible, counsel for said owner stated that the 
court was perfectly correct and that he merely asked leave 
to recall the witness at a future time with a new estimate. 

Thereafter, paid witness was recalled and was asked 
what he found the present-day cost of installing the re¬ 
frigeration to be, excluding any sort of meat tracks, scales 
or switches. The question was objected to on the ground 
that witness should state what his estimate included before 
he gave it. Witness was then asked what he found in the 
refrigeration room, excluding the meat tracks, and replied 
that he found the cooler is built out of two-inch sheet cork 
of two layers all around the side and floors and the bunker 
floors, and two and one-half inches concrete floor to the 
top of the corkjin the former: that the cork is put up with 
anti-aqua cement and stuck against the wall and a second 
flooring is put on the same material, namely the cement, 
fastened with metal and over that cement plaster is put on 
in blocks: that all that forms the cooler proper and is 
built into the walls of the building: that he found the pres¬ 
ent-day reproduction value of what he described as the 
cooler proper to be $4,810.00 and that he would say there 
was a depreciation of about 3% or $144.00, giving a pres- 
ent-dav value of $4,606.00: witness then stated that the 
York Refrigerating machine was connected with the cool¬ 
ing room, above described, by pipe; that the coils from the 
machine to the refrigerating room were cut to fit the par¬ 
ticular place, (hi further direct examination the witness 
testified as follows: 

28 Q. Mr. Boesch, you found there, you testified be¬ 
fore, a Duplex York Refrigeration machine? A. 

York machine, Duplex. 
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Q. That is used in connection with this cooling room? 
A. Yes, sir. 

Q. Does this machine together with various conduits 
under the refrigeration room constitute a single unit? A. 
Single unit. 

Mr. Glassier I object. That is a conclusion. Let him 
give the description. 

The Witness: One would not function without the other 
one. 

By Mr. Wolf: 

Q. One would not ? A. No, sir. 

Q. By the way, what type motor has that York refrigera¬ 
tion machine? A. Direct current motor. 

Q. And can that be used anywhere else besides in this 
particular locality? A. No, sir; only in that locality. It 
is a direct current motor and there is onlv diredt current 
in that localitv. 

The Court: That does not change the quality of it? 

Mr. Wolf: No, sir. | 

The Court: I have a radio that acts onlv dm direct 
current but that does not make it a piece of re^il estate. 

Mr. Wolf: No. 

Bv Mr. Wolf: I 

Q. Mr. Boesch, how is the refrigerating machine con¬ 
nected with the cooling room ? A. Pipe. 

Q. You found there, you testified before, a number 
29 of coils and receiver? A. Yes. 

Q. Will you describe the coils and the receiver? 
A. The coils are in the bunker made of inch and a quarter 
pipe in there, formed in what we call hairpin bends, and 
cut to fit the space in which they are to go, fit the room. 

Q. They were cut to fit this particular place? A. Cut to 
fit the particular place, yes. Usually are. 

Q. Will you tell me whether or not this refrigeration was 
installed—do you know who installed this refrigeration? 
A. Futrovsky. 

Q. The owner of the premises? A. Owner of the prem¬ 
ises. 
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Q. And is the building now equipped with refrigeration 
so as to be adapted to the use which it is being put now? 
A. Yes. 

Q. Mr. Boescli, do not answer this until the Government 
lias had time to object. What do you find to be the present- 
day reproduction cost of the ammonia coils and the 
ammonia liquid receiver? 

Mr. Bell: We object. 

The Court: That is within the rulings that I have alwavs 
made. 

Mr. Wolf: Your Honor will allow me an exception. 

The Court: Oh ves. I will sustain that. 

Bv Mr. Wolf: 

Q. Mr. Boesch, will you describe exactly how this motor 
is connected with the building? 

Mr. Bell: It seems to me we have been all over this part of 
it before, if your Honor please. 

Mr. Wolf: I don’t think so. I looked in the record this 
morning. 

30 The Court: If he wants to make it perfectly 
plain-how was the motor connected in the build¬ 

ing? 

The Witness: The motor and the machine is set on a 
foundation which is in the floor, and in that foundation 
there is anchor bolts run down in there cemented in, and 
this machinerv is bolted to that, and then grouted in with 
cement around the machinerv after it is set. 

Bv Mr. Wolf: 

•> 

Q. You say it sets on a concrete base? A. Yes. 

Q. Do you know what material the floor of the machine 
room is made of? A. Concrete. 

Q. And are those two pieces of concrete joined on one 
base on the floor? A. Yes. 

Q. In order to take out that motor after loosening the 
anchor bolts that you have testified to you would have to 
separate the pieces of concrete? A. Yes, sir. 

Q. And would that deface the property? A. Yes, sir. 

Counsel for said owner then asked witness what he 
found to be the present reproduction cost “in this refrig- 



UNITED STATES OF AMERICA. 


25 


oration matter.” Whereupon objection was mafe by coun¬ 
sel for the United States on the ground that such items 
were personal property, which objection was sustained by 
the Court and exception noted by counsel for thb owner of 
said parcel. Thereupon the following occurred: 

Q. What did you find to be the present day repro- 
31 duction cost of the brine pipe line? 

Mr. Classic: We object. 

The Court: The same ruling. 

Mr. Wolf: Exception. 

On cross-examination witness testified that $4,666 was 
the cost of reproducing the refrigerating room itself; that 
lie found the total reproduction cost to be 25% more than 
it actually cost to put it in; that he had depreciated it only 
3%, which made the present day cost 22% more than the 
room actually cost new. 

Thereupon counsel for the owner of Parcel XIII called 
as a witness John A. Cook, who, having previously qualified 
as an expert witness on building construction, have testi¬ 
mony tending to show that the total reproduction cost new 
of the building on Parcel XIII was $11,746.57 j that the 
depreciation amounted to $1,942.65, leaving a net figure of 
$9,803.92. On cross-examination, witness testified that it 
was his opinion that the same building could be bjuilt today 
for $11,746.50; that he had heard the owner testijfy that it 
cost him between $15,000 and $16,000 for the remodeling 
alone, but that he did not know what that consisted of, and 
reiterated that the building could be built for $11,000 as 
it is now. 


The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf of 
respondents. 

And hereupon, and as all of said exceptions M r ere duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the court, before the jury retired to consider of 
its verdict, and because the matters and things hereinbefore 
recited are not matters of record, in order to make 
32 the same a part of the record herein, which }s hereby 
ordered so that the respondents may h^ve their 


3—5697a 
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case reviewed on appeal, the respondents, by their attor¬ 
neys, move the court to sign and seal this bill of exceptions, 

to have the same force and effect as if each and everv one 

* 

of said exceptions had been separately signed and sealed, 
which motion is granted by the Court; and thereupon the 
respondents tender this, their bill of exceptions, and re¬ 
quest the court to sign and seal the same, which is accord¬ 
ingly done, now for then, this 23 dav of May, 1932. 

ALFRED A. WHEAT, 

Chief Justice . 

No objection. 

H. H. GLASSIE. 

ALEX. H. BELL, Jr. 


Endorsed on cover: District of Columbia Supreme Court. 
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STATEMENT OF CASE. 

This is an appeal from a judgment in the Supreme 
Court of the District of Columbia entered upoli the 
verdict of a jury in condemnation proceedings in fa¬ 
vor of the appellants, wherein the appellants were the 
joint owners of a certain parcel of real estate i 1 the 
District of Columbia condemned for public use h'y the 
United States of America, appellee, in accordance 


with 

the provisions of the Act of Congress entitled j“An 
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Act to provide for the acquisition of land in the Dis¬ 
trict of Columbia for the use of the United States”, 
approved May 25, 1926, C. 380 (44 Stat. 630) as 
amended by the Acts of January 13, 1928, C. 9 (45 
Stat. 51) and March 31, 1930 (Public Xo. 85, 71st Con¬ 
gress). 

The appellants, Benjamin J., Henry and Abraham 
Futrovsky, were the joint owners in fee simple of a 
parcel of real estate known as Lot 7, in Square 461 
as per plat recorded in Liber X. K. folio 141 of the 
Records of the Office of the Surveyor of the District of 
Columbia, which said parcel contained 749.25 square 
feet and improved by premises Xo. 213 Seventh Street, 
Xorthwest, in the City of Washington, District of 
Columbian (R. 9) The appellants, prior to and at the 
time of the condemnation of the said real estate bv the 
appellee, were in actual possesion of the said real 
estate carrying on a wholesale and retail meat business 
upon the ffirst floor of the building, the second floor 
thereof being occupied by certain tenants. (R. 9) 

The United States of America filed its petition on 
February |24, 1931, for the acquisition of all of the pri¬ 
vately owned land in square 461 in tlie City of Wash¬ 
ington, which square included the premises 213 Seventh 
Street, X. W., owned by the appellants jointly. (R. 1) 

The jury impaneled in the Supreme Court of the 
District of Columbia holding a District Court, for the 
purpose of determining and awarding just compensa¬ 
tion to the appellants for the condemnation of the 
said improved real estate rendered its verdict on the 
15th day j of July, 1931, appraising the appellants’ 
property and awarding to appellants the sum of $28,- 
250.00 (R. 13) which sum was the appraised value 
of the real estate not including therein anv amount 
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for a refrigeration plant. The court, in its instruction 
to the jury, excluded any allowance for the refrigera¬ 
tion plant installed in the said premises and neces¬ 
sary for the operation of appellants’ business in the 

retail and wholesale sale of meats. This exclusion bv 

•/ 

the court is, in substance, the basis for this appeal. 

The building, upon the premises 213 Seventh Street, 
X. \\\, was purchased by the appellants in 1925 for 
$28,500 and after its purchase appellants expended be¬ 
tween $15,000 and $16,000 in improving and remodel¬ 
ing the premises, exclusive of sums expended in the in¬ 
stallation of a refrigeration plant therein. (R. 20) 

An expert, Harry Bocsch, a consulting and super¬ 
vising engineer specializing in refrigeration and re¬ 
frigerating machinery, testified as to the nature and 
cost of the refrigeration machinery upon the prem¬ 
ises. His appraisal included cork insulations and cold 
storage doors constituting the cooler, drains, bunker 
floor pans, meat tracks, switches and track sca'.es, a 
refrigeration machine with a 220 volt direct current 
motor with thermostatic control, 800 feet of direct ex¬ 
pansion ammonia coils, ammonia liquid receive^ and 
condenser and a refrigeration brine pipe line conduit, 
153 feet in length, located underground in a ditch, 
covered up and therefore invisible. During the ex¬ 
amination of the engineer the appellants withdrew 
from the appraisal of the refrigeration plant all esti¬ 
mates for meat tracks, switches and track scales. (R. 
21 ) 

The testimony of the expert, concerning the physical 
fixation of the refrigeration machinerv to the real es- 
fate, showed that the cooler therein was built of ^‘two 
inch sheet cork of two layers all around the side and 
floors, and two and one-half inches concrete flopr to 
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the top of the cork in the former, that the cork is put 
up with anti-aqua cement and stuck against the wall 
and a second flooring is put on the same material, 
namelv the cement, fastened with metal and over that 
cement plaster is put on in blocks; that all that forms 
the cooler proper and is built into the walls of the 
building.*' The York Refrigerating machine being a 
substantial and necessary part of the cold storage 
plant was connected with the cooler by pipes and coils 
located in a bunker and made of inch and a quarter 
pipe in hairpin bends which were cut and installed to 
lit the particular construction of the said building. (R. 
22, 23) T)ie estimated present day value less depre¬ 
ciation of the cooler room referred to was $4SGG, exclu¬ 
sive of the refrigeration machine and brine pipe line, 
the estimated value of which does not appear in the 
record due, to the ruling of the court refusing to ad¬ 
mit testimony relative thereto, to which ruling appel¬ 
lants noted their exception. (R. 24) The testimony 
further tended to show that the said refrigeration ma¬ 
chine was a lieavv direct current motor set on a foun¬ 


dation “in, the floor" having anchor bolts extended 
from the machine through the floor and cemented there¬ 
in. (R. 24) It was further shown that the removal of 
the said machine would have defaced the property. 

Thereafter, counsel for appellants questioned the 
witness as to the present reproduction cost of the re¬ 
frigeration, installation to which question an objec¬ 
tion by the appellee was sustained by the court on the 
ground that all the elements constituting the refriger¬ 
ation were articles of personal property, to which 
ruling the appellants excepted. (R. 24, 2b) The court’s 
instruction to the jury with reference to the parcel of 
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real estate herein, which instruction is not repainted 
in the record, however, was in conformity with the 
court’s rulings, as shown by the Bill of Exceptions, 
and the jury thereafter returned a verdict for the ap¬ 
pellants, excluding therefrom any allowance or com¬ 
pensation for the said refrigeration plant. 

On August 7, 1931, the appellants filed a motion to 
vacate the award and for a new trial on the grounds 
set forth in this appeal, but said motions were djenied 
by the court and judgment entered upon the verdfct on 
October 13, 1931. (R. 14, 15) From the said judg¬ 
ment the appellants noted their appeal to this (fcourt. 
(R. 16) 

ASSIGNMENT OF ERRORS. 

The trial court erred: 

1. In excluding testimonv offered on behalf of the 
property owners as to the reproduction cost and pres¬ 
ent value of the refrigeration unit as a whole. 

2. In excluding testimony offered on behalf o:: the 
property owners as to the reproduction cost and pres¬ 
ent value of each item in the reproduction cost sched¬ 
ule as prepared and tendered by the witness Boesch. 

In excluding testimonv offered on behalf of the 


o 

O. 


property owners by the witness Boesch as to the loss 
resulting from the attempted removal of the refrigera¬ 
tion unit. 

4. In excluding testimony offered on behalf of the 
property owners by the witness Boesch tendin 
prove that the cooler system, and each separate 
thereof, was a part of the realty and the value the 
an element of damages recoverable by the prop 
owners. 


o 


to 
jpart 
reof 
iertv 
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5. In excluding testimony offered on behalf of the 
property owners by the witness Boesch tending to 
prove that the cooler proper of the refrigeration was 
a part of the realty and the value thereof an element 
of damages recoverable by the property owners. 

6. In excluding the testimony offered on behalf of 
property owners by the witness Boesch tending to 
prove that the refrigeration machine was a part of the 
realty and the value thereof an element of damages 
recoverable by the property owners. 

7. In excluding the testimony offered on behalf of 
property owners by the witness Boesch tending to 
prove that the ammonia pipe coils were a part of the 
realty and the value thereof an element of damages 
recoverable by the property owners. 

8. In excluding the testimonv offered on behalf of 
the property owners by the witness Boesch tending to 
prove that the ammonia liquid receiver was as part of 
the realty and the value thereof an element of damages 
recoverable by the property owners. 

9. In excluding the testimonv offered on behalf of 
the property owners by the witness Boesch tending 
to prove that the refrigeration brine pipe conduit was 
a part of the realty and the value thereof an element 
of damages recoverable by the property owners. 

10. In instructing the jurv to disregard all testimonv 
as to the elements of refrigeration in its award. 

11. In failing to instruct the jury to include any of 
the aforesaid elements of refrigeration in its award. 

12. In failing to set aside the verdict as grosslv in- 
adequate to the value of the real estate exclusive of 
refrigeration. 

The twelve assignments of error present but a single 
question of law to be determined upon this appeal; viz., 
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whether or not the trial court committed error in re¬ 
fusing* to allow the jury to consider any of the elements 
constituting the refrigerating equipment and cold 
storage plant in order to determine the fair compen¬ 
sation to be awarded to the appellants for the prop¬ 
erty condemned. 

ARGUMENT. 

I. 

I 

The Refrigeration Plant and Each Part Thereof Con¬ 
stituted a Part of the Realty for Purposes of Con¬ 
demnation. 

In recent years the law of fixtures has passed 
through a period of transition wherein the rigid com¬ 
mon law test has been relinquished on account of its 
inadequacy and a more utilitarian test has been gen¬ 
erally accepted by this court as well as by a majority 
of other federal and state courts. At common law the 
decisive criterion in determining whether personal 
property has become realty is the mode of annexation, 
whether slight and temporary or immovable and per¬ 
manent. The general course of modern decisions is 

awav from the common law doctrine and in favor of 
* 

declaring all things to be fixtures which are attached 
to the realty with a view to the purposes for which 
they are employed. The modern trend has not disre¬ 
garded fixation entirelv, but has diminished its ini- 

O v / 

portance and added thereto considerations respecting 
the purpose of the annexation and the intention of the 
annexor. 

In accepting the rule referred to herein as the 4 ‘mod¬ 
ern trend” in Towson v. Smith , 13 App. D. C. 48, ^his 




s 


court for the first time, stated the requirements for the 
transition from personalty to fixture, as follows: 


“It must appear, (1), that there is an actual an¬ 
nexation, according to the nature and use of the 
article, in its annexed position; (2). that the ar¬ 
ticle was adapted to the use for which it was an¬ 
nexed; and, (3), that the article was fixed or 


erected with the intention thal it should he a per¬ 


manent accession to the realtv. * * 


If the owner 


of the Realty, as a general principle, provides any¬ 
thing of a permanent nature fitted for the pur¬ 
pose, and applies it to use upon the premises, by 
annexing the same, it becomes a part of the realty 
and passes to the purchaser though it might be 
removed without injury to the premises.” 


Even under the common law rule, where affixation 
alone was made the test, it is submitted that the re¬ 
frigeration plant herein must necessarily be held to 
be a fixture. Under the existing test as stated in Tow- 
son v. Smith, supra, it is clear from the evidence what 
was the intent of the appellants, the owners of the 
building and the operators of the business, in instal¬ 
ling the refrigeration svstcm. The intention of the 
owner in making the installation need not lie expressed 
in words but is to be inferred from the nature of the 
article affixed, the relation and situation of the party 
making the. annexation and the purpose or use for 
which the annexation is made. The appellants’ busi¬ 
ness consisted primarily of wholesale dealings in 
meats. As a necessary element for such business the 
appellants themselves remodeled and reconstructed 
their building so as to supply it with necessary refrig¬ 
eration. The testimony showed that the cooler room, 
being a part of the refrigeration plant, was constructed 
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of two inch sheet cork placed into cement covered with 
plaster blocks, which were permanently attached to the 
walls of the building. The present day 
value, less reasonable depreciation for the 
was stated to be $4,666.00. (R. 22) To remove this 

tvpe of construction would necessarily have defaced 
the property. In remodeling the said building appel¬ 
lants ’ intention was clearly to use it in their business. 

I 

The eyidence further tended to show that parts of the 
said building were specially constructed to satisfac¬ 
torily house the ammonia pipe coils and brine pipe 
line installed as a part of the refrigeration plant, 
which the trial court excluded from the consideration 
of the jury, notwithstanding the testimony of the ex¬ 
pert clearly manifesting a strong degree of fixation. 
Further evidence thereon was not presented due to the 
ruling of the court holding that the refrigeration plant 
and each part thereof constituted personal property 
as a matter of law. 

The courts have held that where a cold storage or 
refrigeration plant is installed in a building, by the 
owner thereof particularly, in the natural coui|se of 
conducting a business therein, such refrigeration 
plants become fixtures and lose their character as per¬ 
sonalty. 

* 

Armstrong Cork Co. v. Merchants’ Refrig. Co., 
184 F. 199. 

Matter of City of New York, 256 X. Y. 236, 176 
N. E. 377. 

In re New York, 92 N. Y. S. 8,182 N. Y. 281. 

Dawson v. Scruggs, etc., Realty Co., 84 Polo. 
152, 268 P. 584. 

Wade v. Donau Brewing Co., 10 Wash. 284, 3S 
P. 1009. 

McLeod v. Satterthwait, 109 N. J. Eq. 414.1 


reproduction 
cooler room, 
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In McLeod v. Satterthwait, supra, decided by the 
Supreme Court of New Jersey on January 6, 1932, it 
was held that an electric refrigeration system in an 
apartment house passed to a mortgagee not only on 
the ground that there was some degree of fixation but 
because it was necessary in the proper conduct of such 
a business. In the course of a very lucid opinion the 
court said: 


“Now, where it is considered that the refrig¬ 
erators and cooling units are a part of the plant 
of an apartment house, and that the building as an 
apartment house cannot function without them, 
it mav well be doubted that thev are removable 
without material injury to the freehold as against 
a mortgagee which advanced its monev in contem- 
plat ion of a completed structure. They are no 
more removable without material injury than 
would be the carrving awav of the front door, al- 
though the unhinging of the door would be less 
difficult.” 


Frick v. Frigidaire Corp., 7 P. (2d) 321, (Calif. 


1932). 

Commercial Credit Cor]), v. Commonwealth 
Mortgage & Loan Co., 177 N. E. 88 (Mass. 
1931 f. 


The law of fixtures applicable in condemnation pro¬ 
ceedings is that applicable in actions between vendor 
and purchaser or mortgagor and mortgagee as dis¬ 
tinguished from actions between landlord and tenant 
or between the conditional vendor of personal prop¬ 
erty and those claiming interest in real estate. 

Towson v. Smith, supra. 

In re Post Office Site, 210 F. S32. 
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In the last cited case the court said: 

: | 

“We are inclined to the opinion that in condem¬ 
nation proceedings, where the property is Taken in 
invitum , the rule which obtains is analogous to 
that between vendor and vendee and not that be¬ 
tween landlord and tenant.’’ 

The line of demarcation between realty and person ¬ 
alty in cases between landlord and tenant is different 
in law from that existing in cases between vendor and 
purchaser. The reason for such distinction is stated 
in Armstrong Cork Co. v. Merchants Refrigerating 
Co ., 184 F. 199, as follows: 

I 

“the relation of landlord and tenant is transitory 
—the use of the property is by one who is to stay 
for a limited time, and many articles are placed 
upon the realty by the tenant which both parties 
intend shall be removed at the end of the term; 
while the things placed upon the realty by the 
vendor or the mortgagor are put there by one 
whose term of occupancy is ordinarily unlimited 
and generally with the intention that they shall 
become a part of the real estate, and that they 
shall be perpetually and habitually used with it.” 

In re Beeg, 184 F. 522. 

It is submitted that the trial court erred in exclud¬ 
ing from the consideration of the jury the determina¬ 
tion of reasonable allowance for the cold storage plant 
upon the condemned premises. The character of per¬ 
sonal property in its transition to realty is ordinarily 
held to be a mixed question of law and fact. It is, 
therefore, submitted that the court committed error 
in ruling as a matter of law that the refrigeration 
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plant constituted personal property and therefore not 
a proper subject for compensation in condemnation 
proceedings. 

II. 


The Refrigeration Machine Constituted a Part of the 

Realty. 


Though it is conceded that the degree of affixation 
of the Duplex York direct current refrigeration ma¬ 
chine is less than that of the cooler room, that fact 
alone is without evidentiary weight in determining the 
character of the machine as realty or personalty. The 
evidence of the expert tended to show that the said 
machine was known as a Duplex York Refrigeration 
Machine and that it was a necessary part of the cool¬ 
ing system. (R. 22, 23) In describing the nature of the 
fixation of Ihe said machine to the building, the expert 
said: ‘‘The motor and the machine is set on a foun¬ 
dation which is in the floor, and in that foundation 
there is anchor bolts run down in there cemented in, 
and this machinery is bolted to that, and then grouted 
in with cement around the machinery after it is set.’’ 

(R.24) 

The determination of the necessity of the refrig- 
oration plant in the appellants’ business is important 
in determining the character of machinery used there- 
in. Xo question as to such necessity was raised by 
the appellee at the trial. Being a necessity, and if the 
cooler room be found to constitute a part of the realty, 
it is submitted that since the machine was a necessary 


part of such a system it too becomes a part of the 
realty. In Wade v. Donau Brewing Co., supra, the 
court said: 
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“The different parts of the machinery wjhich go 
to make up this plant are dependent more or less 
one upon the other, and were furnished to I supply 
the building which was erected for a definite pur¬ 
pose, and the purpose of this machinery was def¬ 
inite, and adopted to the particular building into 
which it was placed.’’ 

Machinery though completely assembled prior to in¬ 
stallation may constitute a fixture. The same general 
considerations as relied upon in Point I of the! argu¬ 
ment herein relative to the character of the cooling 
room and its parts, apply to the machinery. Tljie evi¬ 
dence disclosed not onlv a substantial degree of jaffixa- 
tion but also the controlling factor that the refrigera¬ 
tion machine was installed by the owner for the pur¬ 
pose of carrying on a business therein. It is generally 
presumed that under such circumstances machinery 
become fixtures. 

Pflueger v. Lewis Foundry and Machimb Co., 
134 F. 28. 

In re Beeg, 184 F. 522. | 

Whitaker-Glessner Co. v. Ohio Savings Bank 
and Trust Co., 22 F. (2d) 773. 

In re Highland Silk Co., 41 F. (2d) 404. | 

In holding a motor used in an engraving plant, which 
was attached by bolts to a platform, to constitute part 
of the realty, the Circuit Court of Appeals for the Sec¬ 
ond Circuit said, In re Post Office Site in Bronx, 210 
F. 832: 

“the contention of the United States is tha‘: the 
machinery is personal property and cannot be re¬ 
garded as fixtures. It is argued, except as to a 
few pieces of machinery where the difficulty of 
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removal is so small as to be almost negligible, 
that the entire plant can be readily removed with¬ 
out damage to the machinery or the freehold. If 
the business is to be carried on elsewhere, these or 
similar machines will be needed. The United 
States does not want the machines, cannot use 
them, and, if compelled to pay for them, will have 
to sell or give them away. On the other hand, 
they are essential to the existence of the engrav¬ 
ing plant.” 

In Hoover, 0. & R. Co. v. John Featherstone’s Sons, 
111 F. 81, the court held that an engine placed in a 
building for the purpose of permanently furnishing 
power to operate a refrigerator and to cool the air in 
the building constituted a part of the realty wherein a 
packing plant business was maintained. The court so 
held notwithstanding the fact that the engine was 
capable of removal without disturbing any part of 
the building and notwithstanding that it was secured 
to its foundation by taps and screwed upon anchor 
bolts and could be removed by simply unscrewing the 
taps. 

In determining the question whether certain ma¬ 
chinery passed to a mortgagee the court Jn re High¬ 
land Silk Co., supra , said: 

“So far as there is any special rule relating to 

machinery in manufacturing plants, it goes no 

further than to hold that where the machinerv in 

« 

question is indispensable to the operation of the 
particular factory, there is a presumption that 
the intention of the owner in placing it in the fac¬ 
tory was to permanently affix it to the building 
and make it part of the realty.” 
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CONCLUSION. 

It is, therefore, respectfully submitted that tlje trial 
court committed error in law in excluding from the 
consideration of the jury the testimony presented rel¬ 
ative to the nature and valuation of the refrigeration 
plant and all its constituent parts. As a matter of law 
the refrigeration plant when affixed to the realty in 
the manner disclosed bv the evidence should have been 
held by the court to have become realty, based upon 
the same considerations determining such fact as be¬ 
tween vendor and purchaser. The judgment from 
which this appeal has been taken should, therefore, be 
reversed as to the disallowance of compensation for 
the refrigeration plant and the cause remanded for 
further and proper proceedings to determine the rea¬ 
sonable value to be awarded to the appellants there¬ 
for. 

Respectfully submitted, 

Alvin L. Newmyer, 

William B. Wolf, 

Lewis H. Shapiro, 

Attorneys for Appellants. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1932 


No. 5697 


Benjamin J. Futrovsky, Henry Futrovsky and 
Abraham Futrovsky, appellants 


v. 


United States of America, appellee 


brief for the united states 


STATEMENT OF THE CASE 

j 

I 

Appellants’ statement of the case, while correctly 
stating the Acts of Congress under which this con¬ 
demnation case was instituted and correctly de¬ 
scribing their property which was sought, among 
others, to be condemned in the case, is not an ac¬ 
curate report of what occurred at the trial. 

The real and only question raised by this record 
is whether the Court below erred in excluding evi¬ 
dence relative to the value of certain items of ma¬ 
chinery used in refrigeration. The Court did not 
exclude, but on the contrary admitted, evidence ab 
to the reconstruction cost less proper allowance fo?* 
depreciation and obsolescence of a refrigeration 

room built into appellants’ building. (R. p. 22.) 

(i) 
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The inaccuracies of appellants’ statement are as 
follows: 

1. At the bottom of page 2 of their brief appel¬ 
lants state that the jury awarded appellants the sum 
of $28,250, “which sum was the appraised value of 
the real estate not including therein any amount 
for a refrigeration plant.” This statement is 

wliollv without warrant. For it can not be as- 
* 

sumed that the jury, in awarding compensation for 
such real estate, did not consider and take into 
account the evidence which the Court admitted as 
to the value of the major and permanent item in 
such refrigeration system, namely, the reproduc¬ 
tion cost of the “cooler proper” or refrigeration 
room proved by appellants to be the sum of $4,666, 
which evidence was allowed to go to the jury. (R. 

p. 22.) 

2. At the top of page 3 appellants allege that the 
Court, in its instruction to the jury, “excluded any 
allowance for the refrigeration plant installed in 
the said premises.” The record shows that no such 
instruction was given. 

3. Although appellants state that they purchased 
the property for $28,500, and after its purchase ex¬ 
pended between fifteen thousand and sixteen thou¬ 
sand I dollars in improving and remodeling the 
premises, exclusive of sums expended in the instal¬ 
lation of refrigeration apparatus (Br. p. 3), they 
fail to add that another of their witnesses, a quali¬ 
fied builder, testified that the entire building ex- 



elusive of refrigeration could be reproduced, new, 
to-day for the sum of only $11,746.57 (R. p. ^5). 
They also fail to state that appellant Benjamin J. 
Futrovsky’s testimony as to the cost of remodeling 
was from memory and that he no longer had the 
actual figures and books setting forth the definite 
amount of such cost. 

4. On page 3 of their brief appellants state that 
during the examination of the witness called to tes¬ 
tify as to the value of the refrigeration apparatus 
appellants 4 ‘withdrew from the appraisal of the re¬ 
frigeration plant all estimates for meat tracks, 
switches, and track scales.” What actually hap¬ 
pened was that appellants’ counsel stated in open 
court (R. p. 21), “I can concede that the m^at 
tracks, switches, and track scale should not be in 
this estimate if it will save time.” Counsel’s state¬ 
ment was unquestionably based upon his recogni¬ 
tion of the fact that such items were personal prop¬ 
erty and not part of the real estate. 

5. On page four of their brief, after correctly 
stating that evidence was admitted to the effect that 
the present day value less depreciation of the 
built-in cooler room was $4,666 (and such evidence 
was allowed to go to the jury) appellants state that 
the testimony as to the electric motor showed “that 
the removal of such machine would have defaced 
the property.” It is true that the witness, in re¬ 
sponse to a leading question, said the removal of 
the motor would “deface the building” but this was 
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a mere opinion and conclusion and no fact was 
proved to show that such was the case. On the con¬ 
trary, the only evidence on the point was to the ef¬ 
fect that the removal of the motor could be accom¬ 
plished by loosening some anchor bolts and separat¬ 
ing, if desired, the concrete base from the floor 
which could obviously be done without damaging or 
affecting the integrity of the building. 

6. Alluding no doubt to the supposed instruction 
to disregard all evidence as to the value of the re¬ 
frigeration plant, appellants state: “The Court’s 
instruction to the jury with reference to the parcel 
of real estate herein, which instruction is not re¬ 
printed in the record, however, was in conformity 
with the Court’s rulings as shown by the Bill of 
Exceptions.” (Br. bottom p. 4, top p. 5.) The 
instruction was not reprinted in the record because 
no such instruction was ever given. 

7. Appellants state that “the jury thereafter re¬ 

turned a verdict for the appellants, excluding there¬ 
from any allowance or compensation for the said 
refrigeration plant.” This statement is totally 
without warrant for, of course, the jury was award¬ 
ing, under the Court’s instruction, the fair market 
value of the entire real estate and in arriving at 
such value they had before them evidence to the 
effect that in the building there was a “cooler” 
room or refrigeration room which had a value of 
$4,666. (R. pp. 22, 25.) 

The whole tone and tenor of appellants’ brief 
is misleading. The truth of the matter is that the 


5 


Court ruled (1) that it would admit evidence: of 
the value of a “cooler” or refrigeration rojom, 
built out of sheet cork of two layers all aroiind 
the side and floors, with a concrete floor, put up 
and glued to the walls of the building with ahti- 
aqua cement; in short, a special room constructed 
in the building and therefore part of the build¬ 
ing; but ruled (2) that it would not admit the 
evidence of the value of a York refrigerating pa- 
chine and electric motor with its attendant jiipe 
and coils, or evidence as to the value of the hm- 
monia liquid receiver. The reason was that the 
latter were items of personal property removable 
from the building at will and therefore not taken 
in the condemnation of the real property for pub¬ 
lic use, appellants’ counsel having in fact already 
conceded some items to have been improperly 
included in the schedule of items claimed. 

The nature of appellants’ statement of the dase 
makes it necessary to set forth precisely what hap¬ 
pened at the trial. Appellants began by introduc¬ 
ing an engineer specializing in refrigeration who 
produced a typewritten schedule and appraisal con¬ 
taining a list of the various items appellants claimed 
to be part of the building. Witness stated that in 
his appraisal he had included not only the valud of 
the “cooler proper,” or built in refrigeration room, 
but also the cost of a York refrigerating machine 
with its electric motor, ammonia coils, ammopia 
liquid receiver, refrigerating brine pipe-line con- 
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duit and meat tracks, switches, and scales. This 
typewritten appraisal was offered in evidence and 
objected to on the ground that it contained items of 
personal property not subject to condemnation. 
(R. p.i 21.) Counsel for appellants then conceded 
that the meat tracks, switches, and track scales 
should not be in the estimate; and witness stated 
that he had not estimated separately the cost of 
these items. (R. p. 21.) 

Objection to the introduction of such appraisal 
was again made on the ground that it contained 
items of personal property which were not sepa¬ 
rately appraised from the rest, referring specifi¬ 
cally to the meat tracks, switches, and scales, the 
York refrigerating machine and its motor. (R. p. 
22.) The Court then observed that unless such 
items were separately valued (some of said items 
having already been conceded by counsel to be im¬ 
properly in the estimate), he could not admit the 
estimate, but would give counsel an opportunity to 
revise the appraisal and recall witness at a future 
time. (R. p. 22.) Appellants’ counsel then stated 
that the Court was perfectly correct and asked leave 
to recall the witness with a new estimate and there¬ 
upon withdrew the witness. (R. p. 22.) Upon be¬ 
ing recalled, the witness was asked what he found to 
be the present day cost of installing the refrigera¬ 
tion, excluding the meat tracks, switches, and scales, 
(notwithstanding that the prior objection had also 
gone to the York refrigerating machine and motor). 
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Objection was then made that witness should state 
what his estimate included before he gave it. (E. 

p. 22.) 

Thereupon counsel for appellants did not press 
the pending question but instead asked witness 
what he found in the refrigeration room. Witness 
stated that he found the cooler was built out of two- 
inch sheet cork of two layers all around the side 
and floors and the bunker floors, and two and one- 
half inches concrete floor to the top of the coirk in 
the former; that the cork was put up with antiaqua 
cement and stuck against the wall and a second 
flooring was put on the same material, nam ely the 
cement, fastened with metal and over that cement 
plaster put on in blocks; that all that forms the 
“ cooler proper ” and was built into the walls of 
the building. (E.p.22.) Then, without objection, 

I * 

witness gave his appraisal of the present-day value 
of such refrigeration room as $4,666. (R. p. 22.) 
The schedule, as such, was not again offered in evi¬ 
dence, but from this point witness was interrogated 
and answered in substance as follows: That he also 
found in the building a York refrigerating machine 
with a direct-current motor which was connected to 
the cooling room by coils made of inch and a quar¬ 
ter pipe formed in what is called hairpin bends and 
cut to fit the space in which they are to go. (R. 
p. 23.) He was then asked what he found to be the 
present-day reconstruction cost of the ammonia 
coils and the ammonia-liquid receiver. Objection 
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was made and sustained. ( R. p. 24.) Witness was 
then asked to describe how the motor was connected 
with the building. This was objected to on the 
ground that at the time of the offer of the original 
schedule witness had already described the motor, 
the York refrigerating machine, ammonia-liquid 
receiver and coils. 

(At R. p. 21 witness had already testified that: 
the York refrigerating machine with its motor was 
a machine bought from a company which manufac¬ 
tured such machines; the refrigerating machine and 
the motor were delivered separately to the building 
and assembled in the building; the York machine 
could be unfastened and carried out; the motor 
could also be unbolted and carried out; the coils did 
not come with the machine but were cut and fit to 
suit the bhilding; the ammonia liquid receiver is a 
tank fastened on brackets and could be unscrewed 
and carried out; the ammonia condenser consists of 
pipe coils which were cut and fit to suit the build¬ 
ing ; the refrigerating brine pipe conduit was put 
in under ground in a ditch, covered up, and is 
invisible.) 

However, the Court again permitted witness to 
state how the motor was attached by anchor bolts. 

Witness was then asked what he found to be the 
present reproduction cost “in this refrigeration 
matter.” (R. p. 24, 25.) Objection was then 
made that these were items of personal property 
and was sustained by the Court. (R. p. 25.) Wit- 
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ness was then asked what he found to be the present 
day reproduction cost of the brine pipe line. 
Objection was made and sustained. 

It will be noted that no revised estimate a^ such, 
separating the disputed items of personalty from 
what was conceded to be realty, was ever ojffered 
but that upon objection to the offer of an estimate 
not conforming to the court’s prior ruling counsel 
refrained from any further offer of such estimate 
and merely went on in a confused line of questions 
neither adequately describing the character of the 
disputed machinery nor accurately describing of 
just what it did consist. 

COMMENT ON ASSIGNMENTS OF ERROR 

Appellants’ assignments of error are twelve in 
number, but most of these assignments are; not 
grounded on anything that the Court ruled. 

Assignment One complains of the exclusion of 
the offer of appellants to prove the “ reproduction 
cost and present value of the refrigeration unit as 
a whole.” No such offer was ever made. ^Vhat 
appellants did was to try to get in evidence an 
entirety an appraisal schedule comprising all of 
the refrigeration, including refrigeration machine, 
electric motor, ammonia pipes, “cooler proper” 
or refrigeration room, as well as meat tracks, 
switches, and scales. This blanket offer wai re¬ 
jected when appellants’ counsel conceded it con- 
tained items which were personal property. 
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Assignment Two is not what the Court ruled be¬ 
cause the reproduction cost of each item of the “re¬ 
production-cost schedule as prepared by the witness 
Boesch’ ’ was not excluded. On the contrary, by far 
the largest and major item, viz, the reproduction 
cost of the refrigeration room or “cooler proper” 
was admitted. 

Assignment Three fails because the record dis¬ 
closes no such offer of “loss resulting from the at¬ 
tempted removal of the refrigeration unit” was 
ever made. Nor would any such offer, even if 
made, have been admissible as bearing on the issue, 
viz, the fair market value of the property as real 
estate. 

Assignment Four is not accurate because the 
witness was asked to give his conclusions as to 
what did or did not constitute realty instead of 
fully disclosing the facts by a full description of 
each machine, to enable the Court to determine as 
a matter of law what were chattels and what real 
estate. All questions propounded tending to de¬ 
scribe the items and their physical character were 
admitted. (R. pp. 23, 24.) 

Assignment Five is exactly the contrary of what 
the Court ruled. Instead of excluding the testi¬ 
mony referred to, the Court admitted it. 

Assignments Six, Seven, Eight, and Nine raise 
the same question as Assignment Four and the 
above comment on the Fourth Assignment applies 
to each of these. 


Assignment Ten fails because no such instruction 
was offered or given. 

Assignment Eleven fails because no such instruc¬ 
tion was requested and, moreover, would not have 
been proper as a matter of law. 

Assignment Twelve is not reviewable on appeal. 

We agree with appellants that these twelve as¬ 
signments “present but a single question of law” 
(Br. p. 6), but do not agree with appellants’ ihter- 
pretation of what the question is. It is not 
whether the trial Court committed error in refus¬ 
ing to allow the jury to consider any of the elements 
constituting the refrigerating equipment.” The 
main element was admitted. The question is 
whether the purchased machinery and motors with 
their attendant piping were part of the realty sim¬ 
ply because they were used in connection with the 
permanent part of the refrigeration plant. 

FIRST POINT 

APPELLANTS’ FIRST POINT HAS NO BASIS IN THE RECORD 

AND AMOUNTS TO THE BEATING OF A STRAW MAIN 

As already pointed out in detail, the Court b^low 
did not exclude from the consideration of the jury 
all evidence of the value of appellants’ refrigerating 
and cold-storage plant. On the contrary, it ad¬ 
mitted evidence of the value of all of that plant 
which was in any way incorporated with the build¬ 
ing on appellants’ land, viz, the cooler or cold-stor¬ 
age room integrated with the building. Appel¬ 
lants’ excellent argument to show that such a|re- 
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frigeration plant may be regarded as part of the 
realty amounts only to shadow boxing. That these 
permanent and irremovable structures constituted 
an accession to the freehold was conceded at the 
trial by Government counsel. Their reproduction 
cost went to the jury for consideration in valuing 
the real property as a whole. (R. p. 22.) Appel¬ 
lants’ effort to predicate error as of a wholesale ex¬ 
clusion of the refrigerating plant falls to the 
ground. And so must fall the ingenious substruc¬ 
ture erected by them to make this wholly imaginary 
fundamental error on the part of the Court a ground 
for likewise predicating error of its definite ruling 
that individual machines and electric motors, 
bought in the open market, and readily and com¬ 
monly removable, do not become real estate simply 
because they are used in connection with the 
building. 

There is a clear distinction between plant and 
machinery. If appellants are right, then the Gov¬ 
ernment, whenever it acquires land for public use, 
must take over and pay for every machine that has 
been installed on the premises. 

SECOND POINT 

MACHINES INSTALLED FOR THE CONDUCT OF THE BUSI¬ 
NESS AND REMOVABLE WITHOUT SUBSTANTIAL INJURY 
EITHER TO THEMSELVES OR TO THE BUILDING ARE NOT 
REAL ESTATE 

I. The Rea] Question 

The question here is whether machines, bought 
complete on the open market, installed for use in 


13 


the owner’s business and removable without sub¬ 
stantial injury either to themselves or to the build¬ 
ing, are real property taken by the United States 
in condemning a parcel of land for public use. We 
submit that such machines form no part of the real 
property taken. 

Joslin Manufacturing Co. v. Providence, 262 
U. S. 668, 675. 

In re Lexington Motors Co., 294 Fed. 233, 2^5. 

Maguire v. Park, 140 Mass. 21, 27. 

Carpenter v. Walker, 140 Mass. 416, 420. 


The indications afforded by the moc^e of 
annexing a machine to a building, and b^ the 
use made of it, must clearly show an inten¬ 
tion of permanently making it a part of the 
building, to enable the court, from these 
facts alone, to declare that, as matter of law, 
it is a part of the realty in cases where the 
machine is portable, complete in itself, and 
can be used elsewhere as well as in the build¬ 
ing, and can be removed without injury to 
itself or to the building. 

Maguire v. Park, 140 Mass. 21, 27. 

Note how much more firmly the planer, molding 
machines, etc., in that case were attached to the 


building and bolts or lag screws fastened into a 
foundation of masonry, sunk about two feet iii the 
earth, etc. (pp. 23-24) than were the portable 
stock-patterned machines in the instant case. 

It is true, of course, that cases can be found, as 
between prior and subsequent mortgagees, and the 
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like, where it has been held that machinery passed 
with the real property conveyed; but such cases 
constitute no authority for the proposition that 
when the Federal Government acquires land for 
public use it must take and pay for such machines. 
That such appliances, installed for the better con¬ 
duct of the business, if removable, are not part of 
the real property taken for public use, results from 
certain fundamental and controlling principles. 

II. Controlling Principles 

In a condemnation like this nothing is being 
taken for public use except real property. Noth¬ 
ing, therefore, is to be paid for except the real 
property. Mitchell v. United States, 267 U. S. 341, 
345. The provision of the Federal Constitution is 
that private property shall not be taken for public 
use without just compensation. All that can be 
recovered is compensation for that which is taken. 
Damages for loss or injury to property or business 
form-no part of the constitutional compensation. 

This necessarily excludes all compensation for 
personal property installed on the premises; all 
damages for loss or destruction of the business 
conducted on the premises; all damages for loss 
or inconvenience incident to the surrender of the 
real property when taken for public use or the 
removal of the owner’s effects and business to 
some other location. All such losses are conse¬ 
quential on the taking. They form no part of the 
property taken. Joslin Manufacturing Co. v. 
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Providence, 262 U. S. 668, 675; Cf. Sharp v. United 
States, 191 U. S. 341. 

Arguments from inconvenience do not affect this 
principle. The Federal Constitution is explicit. 
The exercise of Eminent Domain is not infre¬ 
quently attended with loss and inconvenience to 
the owners of the property taken for public use. 
But all property is held subject to the right of Emi¬ 
nent Domain. The law charges every owner with 
notice that his property is subject to be taken at 
any time for the public use provided he be paid for 
what is taken, and that the consequences of the tak¬ 
ing, however severe, must be borne. The consti¬ 
tutions of most of the States go further and allow 
compensation even where no property is actually 
taken. 

The legislature, of course, has the right tq de¬ 
clare that the effect on the business and the ma¬ 
chinery installed for its conduct may be an element 
of compensation. Such compensation is extra-bon- 
stitutional and can be limited or enlarged at the 
pleasure of the legislature without denying | the 
equal protection of the laws. Thus, compensation 
for machinery can be granted to the owner qf a 
business established prior to the passage of the Act 
and withheld from the owner of an identical busi¬ 
ness established after the Act. Joslin Manufactur¬ 
ing Co. v. Providence, 262 U. S. 668, 675. This 
proves that such damages are not compensation for 
property taken. 
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In the Joslin case, it needed a statute to allow 
compensation for machinery in the mill and dam¬ 
ages suffered as the result of its compulsory re¬ 
moval. The legislature fixed the damages at the 
reasonable cost of removing and setting it up in a 
new location within the New England States. The 
Supreme Court held that this was not the recog¬ 
nition of a right, but the creation of a right. As 
such it could be constitutionally limited to the par¬ 
ticular class of business prescribed. This proves 
that machinery is no part of the realty. 

This is true of machinery which, although held in 
place by screws and the like, can be removed with¬ 
out material injury to the freehold and without sub¬ 
stantial destruction of its own quality and value. 
Joslin Manufacturing Co . v. Providence, 262 U. S. 
668, 675. Maguire v. Park, 140 Mass. 21. McCon¬ 
nell v. Blood, 123 Mass. 47. Hubbell v. East Cam¬ 
bridge Savings Bank, 132 Mass. 447. New York C. 
& H. R. R . v. Albany Steam Trap Co., 161 App. Div. 
(N. Y.) 329,334. Jackson v. State, 145 N. Y. Supp. 
131, 132. Springfield S. W. R. Co. v. Schweitzer, 
173 Mo. App. 650, 655. City of Newark v. Cook 
(N. J. 1926) 133 Atl. 875, 879. 

In every case the sole issue is: Has the thing in 
question become a part of the real estate? The 
same test must be applied whether the controversy 
concerns articles palpably personal property or so- 
called trade fixtures, or genuine accessions to the 
freehold. If the thing is real estate, it is taken and 
must be paid for. If it is not real estate, it is not 
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taken and need not be paid for, although the pwner 
may suffer heavy loss in having to take it away. 

III. What things, originally personalty, become true ac¬ 
cessions to the real estate? 

The term 4 4 fixtures, ’ ’ lends little aid. It has pome 
to be applied to a great variety of objects; and the 
decisions with respect to fixtures vary from case 
to case according to the character of the parties, the 
special circumstances of the case, and the particu¬ 
lar purpose in contemplation. In fact, the very 
word 44 fixtures” itself is ambiguous. As pointed 
out by Baron Parke: 

The term 44 fixtures” has now acquired the 
peculiar meaning of personal chattels vfhich 
have been annexed to the freehold, but wlhieh 
are removable at the will of the person who 
has annexed them, in which sense it is Used 
in the treatise on fixtures above referred to. 

Eallen v. Runder , 1 Crompton M. R. 
264, 276. 

Fixtures meaning thereby objects 44 which 
might be removed at the will of the person 
who had fixed them.” 

In re Be FaTbe, L. R. 1901,1 Ch. Div. 523, 
533. 

On the other hand, many cases use the term 4 4 fix¬ 
tures” as signifying an essentially permanentj an¬ 
nexation. The greatest confusion prevails. 

4 4 There is a wilderness of authority on this ques¬ 
tion of fixtures and a hopeless conflict of decision.” 
Phil. Mortgage & Trust Co. v. Miller , 20 W^ish. 
607, 610. I 
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The so-called rules laid down in the cases must 
be applied with great caution. In the first place, 
the rules vary with the classes of persons between 
whom the question arises. Elwes v. Maw, 3 East 
38, 48; Blake-McFall Co. v. Wilson, 98 Oreg. 626; 
14 A. L. R. 1275, 1281. For example, as between 
different descriptions of the representatives of the 
same owner of the fee, such as heir and executor, 
executor of the tenant for life and the remainder¬ 
man; as between landlord and tenant; as between 
mortgagor and mortgagee and prior or subsequent 
mortgagees; as between mortgagee and conditional 
vendor; as between vendor claiming a prior sever¬ 
ance and his own vendee. 

A point of difference also arises with respect to 
the purpose with which the thing has been annexed. 
Where an article is attached for the better use and 
enjoyment of the freehold, the situation is quite 
different from that where an article is annexed for 
the benefit and advantage of a business carried on 
in the premises. In the latter case, it is an acces¬ 
sory to a matter of personal nature, viz, the busi¬ 
ness. This is an old and basic distinction. Poole's 
Case, Salk. 368; Lord Dudley v. Lord Ward, Am¬ 
bler 113; Wiggins Ferry Co. v. 0. & M. By., 142 
U. S. 396, 415; Blake-McFall Co. v. Wilson, 98 
Oreg. 626; 14 A. L. R. 1275, 1281. 

Another ground of difference lies in a consid¬ 
eration of equities between the parties. Detroit 
Steel Co. v. Sistersville Brew. Co., 233 U. S. 712; 
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Holt v. Henley, 232 U. S. 637, 640. In this cate¬ 
gory belongs Frick v. Frigidaire Corp. (Cal. 
1932) ; 7 Pac. (2d) 321, relied on by appellants. In 
such cases the character of the annexation and the 
extent of the injury resulting from remova|l be¬ 
come of slight importance because the decision 
really depends on the equities involved in the con¬ 
duct and knowledge of the respective patties. 
Palm v. Bachrach, 55 App. D. C. 302, 304. J[enks 
v. Colwell, 66 Mich. 420, 428. American Process 
Co . v. Florida W. P. B. Co., 56 Fla. 116, 121, 125. 
Such citations, therefore, throw little light on cases 
of condemnation. No so-called rule drawn from 
any one of the diverse legal relations can bq ap¬ 
plied out of hand to the situation created b}[ the 
exercise of the right of eminent domain. 0ther 
cases are valuable only as they show the particu¬ 
lar concept used by the Court in departing ixom 
the ancient and mechanical rule quic quid in ^solo 
plantatw) solo cedit . For example, the develop¬ 
ment of the rule as between landlord and teiiant, 
so often ascribed to the supposed temporary char¬ 
acter of a tenancy, had its origin and basis ih an 
entirely different source, namely, that the thing 
installed by the tenant was for the benefit of his 
occupation and not for the better use of the land 
as such—a distinction sound and far-reaching in 
its application to the acquisition of land for public 
use. 
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IV. Thei principle to be applied in eminent domain can 

not be transferred automatically from some other legal 

relation 

No decision in another field affords a precedent 
controlling in determining what is a part of the 
realty in a case where such realty is being taken 
for public use. Neither the rule as between heir 
and executor; nor the rule as between landlord and 
tenant; nor the rule as between vendor and vendee; 
nor the rule as between mortgagor and mortgagee 
applies automatically in the case of condemnation. 
The rule truly applicable is to be derived primarily 
from the provision of the Fifth Amendment as ap¬ 
plied to the legal situation between the parties 
created by the exercise of eminent domain. Jack - 
son v. State, 145 N. Y. Supp. 131,132. 

In federal condemnations the sole question is 
what is being taken. The fact that something 
(machinery for example) not intended to be taken 
must be removed at great expense from the land 
does not make the thing removed realty. Nor does 
it entitle the owner to compensation for damages 
for the removal. United States v. Meyers, 190 Fed. 
688. The just compensation to which the owner is 
entitled is measured by the market value of the 
property taken. He is not entitled to more than 
that because of the necessity of removing his busi¬ 
ness, or any accessory of his business, to another 
place. Gershon Bros . Co . v. United States, 284 Fed. 
849, 850; Mitchell v. United States, 267 U. S. 341, 
345. 
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Nor does it make any difference whether the thing 
removed is goods and merchandise or trade fixtures, 
such as machinery. Joslin Manufacturing Co. v. 
Providence, 262 U. S. 668. Oftentimes the 
of removing a stock of goods, as in the Gershon 
case, is just as heavy as the expense of removing ma¬ 
chinery. In New York W. S. & B . Co. v. Cosack, 
35 Hun. 633, the personal property consisted of 238 
loads of lithograph stone used in connection with 
the business, 16 presses weighing about lq tons 
each, and other machinery, in all about 413 wagon¬ 
loads. It was held, nevertheless, that damages for 
such removal are properly excluded as not being 
within the legislative intent, which limited compen¬ 
sation to the market value of the interest or Estate 
in the lands condemned. The Act of Congress in 
this case limits the taking, and hence the compen¬ 
sation, to lands, including buildings and other 
structures. Act of Jan. 13,1928, c. 9, 45 Stat. 51. 

V. A condemnation is not a Purchase. The Fallacy in 
the so-called Vendor-vendee Rule 

Appellants’ entire argument rests on thej sub¬ 
sumption that a condemnation is a purchase. On 
this basis they argue that a rule said to prevail be¬ 
tween vendor and purchaser necessarily controls. 



This is a fallacy. 

For this proposition appellants rely chiefly 4n In 
re Post Office Site, 210 Fed. 832. There is no need 
to quarrel with what was there actually decide^, for 
on their facts that case and the instant cause bear 
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no resemblance. What was said by the Court con¬ 
cerning the so-called vendor-vendee rule was, more¬ 
over, merely tentative and by way of suggestion. 
What the Court said was that it was “ inclined to 
the opinion that in condemnation proceedings the 
rule which obtains is analogous to that between 
vendor and vendee and not that between landlord 
and tenant.” 

Some analogy may indeed exist, but the carefully 
guarded language of this opinion does not justify 
those who, to avoid mental effort, seize upon it as 
laying down a fixed rule of law. In Eminent Do¬ 
main there is no inevitable choice between a vendor- 
vendee rule and a landlord and tenant rule. In 
truth, there is generally little occasion for a rule 
4 ‘as between vendor and vendee.” That is com¬ 
monly settled by the contract of sale. But a con- 
demnation is not a sale. In some aspects, indeed, 
a condemnation is like a sale. It is like a sale in 
that it results in the transfer of the property from 
the old owner to the new, and the transfer, con¬ 
versely, of the money from the new to the old. But 
there the analogy ceases. 

Taking property in Eminent Domain differs 
radically from a purchase. 

The Government is not buying the prop¬ 
erty directly from the owners. The Govern¬ 
ment is taking this property upon an ap¬ 
praised valuation as to its real and fair 
value. 

In re United States Commission, 54 App. 
D. C. 129,133. 
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Thus a condemnation is unlike a purchase in [every 
quality that marks the essence of a sale. A sale- 
purchase is accomplished by the concurrent fiction 
of the wills of the vendor and the purchaser. |lhere 
is a meeting of their minds as to the thing trans¬ 
ferred as well as the price to be paid for it. Both 
of these elements are lacking in a condemnation. 
There is no concurrence of wills either as to the 
thing to be transferred or as to the price to be 
paid. A condemnation is a unilateral transaction. 

The thing to be transferred is to be determined 
by the sole will of one party. That party, peing 
the sovereign or its delegate, has the absolute power 
to say what it proposes to take for the public use. 
Nor is there any concurrence of wills or meeting of 
minds as to the price to be paid. That is left t[> the 
arbitrament of an independent tribunal. In a legal 
sense, the compensation paid is not a price. 

These differences are of profound importance. 
The consensual character of a sale has a controlling 
effect upon the rules of law devised to solve diffi¬ 
culties by supplementing an incomplete or unintelli¬ 
gible expression of the concurrent wills. Whpn A 
sells B a piece of improved land, if the contract or 
conveyance does not itself clearly define the object * 

i 

sold, it becomes necessary to have recourse to ber- 
tain general principles or rules in order to arrive, 
if possible, at the supposed intent of the parties. 

i 

Such rules may be invoked, of course, to identify 
the subject matter, that is, the thing sold. BulJ all 
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such rules are necessarily based upon the concep¬ 
tion of a bilateral, consensual act, expressing the 
common intention of two parties. The nature of 
the transaction between them determines the inter¬ 
pretation of the verbal act by which they have 
attempted to express their common purpose. 

In the usual case, the subject matter of the sale 
is sufficientlv described in the contract of sale. 
Only in exceptional cases is it necessary to resort 
to interpretation; and when that is done the Court 
seeks to place itself as nearly as possible in the po¬ 
sition of the parties. 

If the vendor be the owner of a parcel of land 
improved, let us say, by a manufacturing plant and 
the purchaser is in the same business, then it may 
be a fair inference, in the absence of an express 
stipulation, that the property is being sold for the 
same purpose for which it is being used. Unless 
the contract negatives the idea that the whole prop¬ 
erty is being sold and restricts it to the bare land 
or to the bare land with its buildings, it is a natural 
inference that the sale embraces everything placed 
upon, or attached to, the land for the accomplish¬ 
ment of the purpose for which the owner was using 
it. Hence the so-called fixture rule as between 
vendor and vendee. But such is not the case where 
the land is taken in invitum for a purpose with 
which the owner has nothing whatever to do. What 
is being taken for public use is determined by the 
condemning party. He takes only what he intends 
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to acquire and what else lie necessarily takes in 
taking what he intends to acquire. Hence, if the 
disputed article is in itself originally personalty 
and is in its nature severable without material in¬ 
jury to itself, it becomes severed by the very act of 
taking that to which it was, for the time being*, at¬ 
tached, no matter what may have been the par¬ 
ticular kind of physical attachment and no matter 
what might have been the result between a vendor 
and a purchaser. 

In short, the disputed object can not be treated as 
taken if its actual separation from the land involves 
neither material injury to the freehold nor substan¬ 
tial injury to its own quality and value. In re Lex¬ 
ington Motors Co 294 Fed. 233, 235; Blake-MeFall 
Co. v. Wilson, 98 Oreg. 626, 645; 14 A. L. R. 1275, 
1281; Maguire v. Park, 140 Mass. 21, 27. 

Any loss or damage arising from the separation 
is consequential in its nature and is not a taking 
requiring constitutional compensation, for the very 
severability is proof that the taking of the property 
desired does not involve the taking of the subordi¬ 
nate thing attached. 

On the other hand, if the thing attached t<p the 
land can not be removed without elfectually destroy¬ 
ing or greatly impairing its usefulness, it is taken 
within the meaning of the constitution. For the 
fact of nonseverability is proof that the takiitg of 
the thing needed does involve the taking of the 
thing attached. 
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Forgetting the real nature of the transaction and 
remembering the rule as between other classes of 
parties, some courts have been led to say that there 
is but one criterion, namely, injury to the freehold 
and that the question of injury to the thing removed 
is of no consequence. Matter of the City of New 
York, Re Improvement of Waterfront on North 
River, 195 N. Y. 295; 18 L. R. A. (N. S.) 423, 426. 
This case was a controversy between a landlord and 
tenant as to the distribution of an award already 
made. It was governed by the landlord and tenant 
rule. Such a view, of course, indicates an inability 
to get away from the “commonly applied rules,” as 
between different classes of persons and to strike 
back to the reasons upon which all such rules have 
been developed. Just as those rules have been de¬ 
veloped upon the particular relations of the parties 
whether landlord and tenant, heir or executor, etc., 
so a rule must be developed grounded upon the rela¬ 
tion of the condemning party and the owner whose 
property is subject to the right of eminent domain. 

When, for example, a tenant claims a right to re¬ 
move his trade fixtures and the landlord contests it 
the only point in issue is whether the removal will 
injure the freehold so that the landlord may not be 
injuriously affected by the exercise of the claimed 
right. The question of injury to the article the 
tenant wants to remove has no significance to the 
landlord. That removal would involve substantial 
injury to the thing removed, therefore, is no test of 
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the tenant’s right to remove, nor would it ordinarily 
be so as between a vendor claiming a prior sever¬ 
ance and a purchaser claiming the thing as part of 
the realty. 

But in case of eminent domain the situation is 
quite otherwise. The question is not limited to an 
inquiry whether its removal would injure the free¬ 
hold. The point at issue is whether the pjublic 
authority taking the freehold is bound in reason and 
justice to take also things that can be separated 
from the freehold readily and without loss, and, 
therefore, form no real part of it. If a so-called 
fixture, in its nature a chattel, can be separated from 
the freehold without substantial diminution in its 
own usefulness and value, that fact ought tb be 
conclusive that it is not part of the property t^ken 
for public use. For the expropriation of th0 de¬ 
sired freehold does not truly involve the takinjg of 
such a chattel. Any incidental diminution in| the 
chattel’s value may be damage consequential lipon 
the taking, but it is no part of the taking. 

Let us, then, not borrow a rule developed to fneet 
one situation, and apply it mechanically to another 
which presents only a superficial resemblance. The 
right thing to do is to search out the principles 
rationally applicable to the problem in hand. 


VL The True Rule in Eminent Domain 


It 


The primary principle is not far to seek, 
this: In the absence of a taking, the provisions 
the Fifth Amendment giving just compensation 


is 

of 
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do not apply. Campbell v. United States, 266 
U. S. 368, 371. In Eminent Domain only that 
property is taken which it is the intention of the 
sovereign to appropriate to the stated public use; 
and that which, whatever the intention, is taken 
or effectually destroyed in applying the intended 
property to the public use. It follows that in all 
cases where improved land is taken, objects, origi¬ 
nally chattels and separable from the taken free¬ 
hold without substantial injury to the freehold 
and without substantial destruction of their own 
nature and value, are not within the scope of the 
condemnation. 

For purposes of condemnation no such object is 
a fixture to be paid for, whatever might be its desig¬ 
nation as between a vendor and vendee, a landlord 
and tenant, a mortgagor and mortgagee, or a prior 
or subsequent mortgagee and a vendor of the 
chattel. 

Appellants here insist that, since their business 
is interrupted by the taking of the land, they have 
a right to throw all these machines on the United 
States and claim their full market value on the 
pretext that they are being taken for public use, 
although the removal of the machines will not seri¬ 
ously impair the integrity of the freehold and 
although the machines themselves will not be 
seriously affected and can be used elsewhere. 

The whole question here turns on the constitu¬ 
tional provision that compensation is due only for 
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property taken and on the fact that the Acts of 
Congress provide only for the taking of “lapd, in¬ 
cluding buildings and structures.” Mitchell v. 
United States, 267 U. S. 341; Bothwell v. United 
States, 254 U. S. 231, 233. 

■ i 

THIRD POINT 

APPELLANTS’ CITATIONS WHEN ANALYZED FAIL TO SUP¬ 
PORT THE PROPOSITION THAT SEPARABLE MACHINES, 
REMOVABLE WITHOUT DAMAGE AND USABLE ELSE¬ 
WHERE, ARE PARTS OF THE REALTY AND NECESSARILY 
TAKEN IN EMINENT DOMAIN, CONTRARY TO THE INTENT 
OF CONGRESS TO ACQUIRE ONLY LAND, INCLUDING 
BUILDINGS AND STRUCTURES. 

1. Only one of the cases cited by appellants is a 
federal condemnation case. In re Post Offic\ Site, 

i 

210 Fed. 832. There is no occasion to quarrel with 
what was decided in that case. We have already 
dealt with the attempt to use it as an authority for 
the proposition that the rule “as between vendor 
and vendee” governs in eminent domain. {Supra, 

p. 21.) 

In that case the Government counsel conceded 
that the owner was entitled to compensation for 
“the expense of taking the machinery down, mov¬ 
ing it and setting it up in a new location. ” (P. 834.) 

But the Court held that the machinery in question 
was not personal property but part of the realty. 
Note what the machinery was— 

A motor bolted to a platform 7 feet 4bove 
the floor bolted through 2 walls with a heavy 
wooden column supporting the corner ^>f it. 
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A lathe weighing 3,500 pounds fastened to 
2 concrete pillars resting on the ground and 
built up through the floor. 

A special cylinder router resting upon the 
floor and supported by 2 extra beams spe¬ 
cially put under the floor to carry its weight 
and bolted through the floor into the beam. 
This machine was specially constructed for 
this building. 

A lathe milling machine weighing 800 
pounds and bolted to the floor and fastened 
overhead to the ceiling. 

On this state of facts, the Court was undoubt¬ 
edly right in holding that the owner would be left 
with a lot of 4 ‘useless machinery on his hands.” 
In holding that such machinery was part of the 
realty, the Court applied the test for which we 
here contend, viz, will the removal substantially 
damage either the realty or the thing removed or 
will the machines, on the contrary, retain their 
identity and be readily usable elsewhere. If the 
machinery is so designed or fitted to the building 
that it wbuld be useless out of the building, it is 
undoubtedly taken, but not otherwise. 

2. Our proposition is also supported by the most 
recent federal case cited, perhaps inadvertently, 
by appellants’ counsel. In rc Highland Silk Co., 
Inc., 41 Fed. (2d) 404. Hei*e there were two 
cases—one reported at page 404, the other at page 
405. In the matter of the company’s bankruptcy 
there was a controversy between the trustee in 
bankruptcy and the mortgagee of the company’s 
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plant as to the right to the proceeds of tlje sale 
of certain silk-manufacturing machinery.! The 
referee first found that the machinery wa^ part 
of the realty and covered by the mortgage afid the 
trustee then went to the District Court for review 
of this finding. The District Court helcj that 
there was no conclusive presumption that m achin¬ 
ery is part of the realty and stated that, the referee 
having made no finding of fact, the case shoiild be 
re-referred to him for further consideration and 
for a finding. That is all that was decided in the 
case at page 404. Upon this r e-ref erenc^ the 
referee held the machinery to be personalty, not 
passing by the mortgage of the real estat^, and 
from this finding the mortgagee appealed. This 
second case is reported at page 405. In affirming 
this finding the Circuit Court of Appeals s^id: 

Without entering into details, we think 
the proofs and the question involved may 
fairly be stated as follows: Silk-making 
machinery, bought on a recorded conditional 
sales contract, was installed in an ordinary 
factory loft building, suitable, and pre¬ 
viously used, for other light manufacturing 
purposes. After the buyer subsequently ac¬ 
quired title to the building and land, but 
before the conditional sales contract money 
was paid, a mortgage on “all that certain 
mill and tract of land,” without mention of 
the silk machinery, was given. Thej ma¬ 
chinery was easily severable without injury 
to the realty and “was of a character vfhieh 
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was subject to rapid obsolescence and hence 
subject to fairly frequent replacement.” 
Under such facts and findings, we are of 
opinion no error was committed in awarding 
the fund to the trustee. 

In re Highland Silk Co., Inc., 41 Fed. (2d) 
404, 406. 

3. Frick v. Frigidaire Corp. (Cal. 1932) 7 Pac. 
(2d) 321. This was a bill brought by the owner of 
an apartment house to enjoin the Frigidaire Cor¬ 
poration, a vendor of refrigeration equipment, from 
removing it from an apartment house. By the 
building contract the contractor had agreed to put 
up the building and install a complete frigidaire 
equipment to serve all the apartments. The Frigid¬ 
aire Corporation, as sub-contractor, had furnished 
and installed the equipment, consisting in part of 
300 feet of tubing and conduit interwoven in the 
walls of the building over the whole of which lath¬ 
ing and plastering had been placed. Both the con¬ 
tractor and sub-contractors had built the equipment 
into the real property with the intent that it should 
become a part of the building. The owner had no 
knowledge that the contract between the contractor 
and the Frigidaire Corporation was a conditional 
sale only, and had paid the contractor the full price 
for the building. On the other hand, the Frigidaire 
Corporation had knowledge that the contract be¬ 
tween the owner and contractor called for the in¬ 
stallation of the frigidaire equipment to be incor¬ 
porated therein “as part and parcel of the realty.” 
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The ground of decision is that the owner qf the 
building was ignorant of the reservation oi title 
in the sub-contract and had no notice thqt the 
equipment had not been paid for by the contractor. 
The case is thus the converse of Holt v. Henley, 
232 U. S. 637. 

In short where property such as machinery is 
to the seller’s knowledge sold to be attached to the 
realty of a third person, and used for a particular 
purpose, it is necessary in order to bind such [third 
person by a conditional sale contract, resetwing 
title in the seller, that such third person must have 
actual notice of the reservation of title. Upon fail¬ 
ure of the vendee to pay, the vendor with notice 
must suffer as against the owner or purchaser With¬ 
out notice. In a case like this very slight incor¬ 
poration would be sufficient because the equities 
are with the owner and not with conditional 
vendor. 

There are two further points of distinction here: 
(1) that the frigidaire equipment was for th€; bet¬ 
ter use of the building as such; (2) that the removal 
of the equipment would manifestly damage the 
building even to the extent of justifying injunbtive 
relief. What resemblance is there to the machines 

i 

and motors here in question? 

As pointed out, cases of this kind depend pri¬ 
marily on their equity. Just as a conditional 
vendor would prevail against an owner with notice 
of the reserved title although the article njight 
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otherwise be held a fixture, so the owner without 
notice of the reserved title will prevail against the 
conditional vendor if there be even the slightest 
annexation. To hold otherwise, as Mr. Justice 
Holmes says, would be to attach a “ mystic impor¬ 
tance to bolts and screws.” Cases of this kind be¬ 
ing determined primarily by the respective equities 
of the parties, afford little or no guidance for de¬ 
termining what things, personalty in their origin, 
are necessarily taken when the real estate is 
acquired. 

4. Hooven, etc., Company v. Feather stone's Sons, 
111 Fed. 81, 95. This is another controversy be¬ 
tween subcontractor and the owner, the subcon¬ 
tractor claiming not a reserved title but a mechan¬ 
ic ’s lien.i The case was in truth controlled by the 
mechanic’s lien statute of Missouri. It was there¬ 
fore unnecessary to determine whether the engine 
had become by incorporation a permanent accession 
to the realty. 

The Court stated: 

The contention that the engine could not 
be the foundation of a lien because it was 
personalty is untenable for two reasons. In 
the first place, the statutes of Missouri ex¬ 
pressly give to the vendor the right to a lien 
for the purchase price of an engine, boiler, 
or machinery provided for any building, 
erection, or improvement under a contract 
with the owner or his contractor. Rev. St. 
Mo. 1899, sec. 4203 (pp. 93, 94). 
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After thus deciding a point which disposed df the 
case, the Court proceeded to express its views oh the 
general subject of fixtures in the following lan¬ 
guage : 

The true test is the intent to permanently 
incorporate the article with the plant or 
property, and the permanent and habitual 
use of it as a part of the real estate. And 
the true rule is that in a controversy between 
the claimant of a mechanic’s lien andj the 
owner of real estate upon which the property 
of the lienor has been placed, or between ven¬ 
dor and vendee, or between mortgagor and 
mortgagee, engines, machinery, houses, build¬ 
ings, and every other thing which is essential 
to the particular use to which the realty is 
applied, or between which and the balance of 
the realty there is a manifest and necessary 
dependence, or which is intended to be aiid is 
permanently and habitually used as a part 
of the property constituting the real estate 
of the owner upon which it was placed, be¬ 
comes a part of that realty, whether it cai|i be 
removed without physical injury to the real¬ 
ty or not, however slight its physical connec¬ 
tion with the real estate, and even when there 
is no actual fastening of the one to the otper 
(p. 94). 

This obiter of the Court proves too much. If this 
was sound, there would be no factory machine, how¬ 
ever detached from the building, which the Govern¬ 
ment would not have to take and pay for in acquir¬ 
ing land. However the case may be between mdrt- 
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gagor and mortgagee, etc., it is plain that in eminent 
domain a thing does not become real estate simply 
because it is essential to the use to which the realty 
is applied or because there is a “dependence” be¬ 
tween it and the realty. 

5. Armstrong Cork Co. v. Merchants' Refrig. Co., 
184 Fed. 199, is not in point. This was a con¬ 
troversy between the manufacturer of refriger¬ 
ating machinery and the lessor and lessee of a build¬ 
ing. The latter had installed the machinery in the 
building. Land was leased with a covenant to erect 
a building in which the lessee was to install pipes 
and insulation for refrigerating purposes, the same 
to remain the property of the lessee to be removed 
at the end of the lease. The contractor company 
which installed the pipes and insulation, brought a 
bill to foreclose a mechanic’s lien. Thus the ques¬ 
tion was whether the property of the owner was 
liable to a lien, the test being whether it was the 
intent of the parties to work a permanent improve¬ 
ment to the reversion of the lessor. 

It was held that the pipes and insulation, being 
removable bv the tenant, were intended to remain 
his personal property and were not the subject of 
a mechanic’s lien. It is plain that the case is no 
authority for appellants’ proposition. Nor can it 
be made one by some general observation in the 
opinion as to the difference between the transitory 
character of the relation of landlord and tenant 
and the unlimited term of the owner’s occupancy. 
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The things in question there were not like the ijnov- 
able machines here. There is nothing to show that 
the pipes and insulation, in the absence of agree¬ 
ment, would have been removable as trade fixtures. 
The terms of the lease made that inquiry unneces¬ 
sary. The implication of the opinion that these 
things were so incorporated with the building as to 
be irremovable without damage is without signifi¬ 
cance here. The mere unlimited character of the 
owner’s occupancy does not make everything that 
he puts in the building a permanent fixture. 

6. Commercial Credit Corp. v. Commonwealth 
Mortgage & Loan Co., 177 Northeastern, 88. 'jThis 
is another controversy between a conditional 
vendor and a mortgagee. The assignee of the for¬ 
mer brought trover against the mortgagee, jwho 
had taken passession on foreclosure, for the dup- 
posed conversion of refrigerating machines, cqils, 
motors, and refrigerators installed in two apart¬ 
ment houses. The mortgage antedated the condi¬ 
tional sale. A construction-loan agreement which 
accompanied the mortgage provided that “a pay¬ 
ment should be made when electric refrigeration 
was installed.” The buildings were designed If or 
modern apartments, in each kitchen a space b^ing 
reserved for the refrigerator. “The purposd of 
the mortgagor, as found by the judge, in placing 
the equipment in the buildings was permanently 
to increase their value and to supply a lasting sys¬ 
tem of refrigeration.” (R. p. 90.) On tl}ese 
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facts it was plainly the intention of the mortgagor 
to install what would permanently increase the 
value of the property and become a part of the 
realty. Thus we have here special adaptation to 
the building and equipment incidental to, and nec¬ 
essary for, the very purpose for which the build¬ 
ing was designed and constructed. On the state 
of facts it was naturally held that the judge could 
find that the equipment was designed and installed 
for the very purpose of making a permanent addi¬ 
tion to the building. 

As evidence of the extent to which all such cases 
depend on the relative equities, this case should be 
compared with Commercial Credit Corp. v. Gould, 
(Mass.) 175 N. E. 264, in which refrigerating ma¬ 
chines with their motors, similar to the York re¬ 
frigerating machine and motor in this case, were 
held not to be a part of the realty as between the 
assignee of the conditional vendor of the machines 
and a prior mortgagee where there was no similar 
construction agreement accompanying the mort¬ 
gage. See also Palm v. Bachrack, 55 App. D. C. 
302, 304. Mott Iron Works v. Middle States Co., 
17 App. D. C. 584, 593, 594. 

7. In re Beeg, 184 Fed. 522. A controversy be¬ 
tween trustee in bankruptcy and judgment creditor 
concerning certain apparatus constituting a sau¬ 
sage factory. Down to the last deed to the bank¬ 
rupt, all conveyances of the property had described 
it as “an engine and boiler house, stable and sausage 
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factory, and lot or piece of ground * * * also 

the engines, boilers, machinery, utensils, and fix¬ 
tures in said building contained.” On this state 
of the title a judgment creditor obtained a judg¬ 
ment by confession as security for a debt. The 
property was then conveyed to the bankrupt by two 
instruments, the former owner conveying his inter¬ 
est in the real estate, and also giving a bill of Isale 

i 

for the “ stock, good will, fixtures, machinery, | im- 

i 

plements, horses, wagons,” etc., of the factory and 
business. The judgment was in effect a mortgage 
and the Court held that the judgment creditor Was 
entitled to the security of the property as a sausage 
factory. The fact that in the last transfer the 
equipment passed by a bill of sale and not by dped 
of the real estate, it was held, did not affect the 
judgment creditor’s right, as between him gnd 
general creditors represented by the bankruptcy 
trustee, “any more than it does change the char¬ 
acter of such machinery as between a mortgagee 
or judgment creditor and an assignee for the bene¬ 
fit of creditors.” In effect, this was a case between 
mortgagee and general creditors of the bankrupt, 
the mortgagee having accepted the security of the 
property complete as a factory. I 

In short, the judgment creditor having accepted 
his security upon the whole property when it Was 
treated as an entirety, the subsequent grantor’s 

I 

intent in using two instruments did not override 
the intent to secure him upon the entire property. 
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This case emphasizes the extent to which con¬ 
troversies between mortgagee and persons claiming 
under the mortgagor are controlled by the intention 
of the parties to the transaction. As we have 
shown, this is a circumstance which has no place in 
case of condemnation, where the sole question is 
what is being taken for public use directly or as a 
necessary incident of the taking. 

8. Wade v. Donau Brew. Co., 10 Wash. 284. 
This case does not help appellants much. In the 
first place, the Court stresses the point that the ma¬ 
chinery of this brewing plant was all designed. 
The building was planned in advance so as to ac¬ 
commodate the machinery and the machinery was 
placed where it belonged according to the plans, 
openings in the places where the machinery was to 
go being made in advance for its reception. How 
far these cases are determined by the equities be¬ 
tween the parties is apparent from the Court’s 
refusal to say how the question would have been 
affected if the machinerv had been installed subse- 
quent to the mortgage. It was all there in accord¬ 
ance with the building plan before the mortgage was 
put on (p. 284, 290). 

It would be interesting to continue this analysis 
through the remaining cases cited by appellants; 
but it has already unduly expanded this brief, and 
it will be found that the few remaining cases, other 
than those presently dealt with, are of the same 
types and subject to the same considerations. With 
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the exception of the two New York cases hereafter 
discussed, none of the remaining cases is a con- 
demnation case. None of these decisions, of coiirse, 


are 


prty 


is a binding authority on this Court. They 
useful only in so far as their reasoning maV be 
helpful or persuasive. Although entitled to great 
respect, the cases in other Federal districts dealing 
with controversies between private parties merely 
reflect the local law of their respective States. | 

We have stated the reasons for believing jthat 
the rule applicable in eminent domain can ncjt be 
borrowed from any other field of the law. It must 
be developed out of its own elements—the ijifth 
Amendment and the logic of the relations between 
the parties resulting from the taking of prop 
for a stated public use. 

If we are to accept the view that every tinjie a 
state court holds certain articles to pass by a mort¬ 
gage of the property, the things so held to pass ipust 
be treated as permanent parts of the realty in 
entirely different legal relationship created by 
exercise of eminent domain, then there is no kind 
of machine or appliance that the Government would 
not have to take against its will whenever it s^eks 
to acquire land for public use. 

III. THE NEW NEW YORK DOCTRINE 

I 

The recent New York cases require a special 
word. In late years the New York Court of jAp- 
peals, overruling many well-reasoned earlier c^ses, 
has developed a doctrine that the physical pifop- 


the 

the 
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erty as it stands at the moment of condemnation is 
taken as an entirety, regardless of the parties’ es¬ 
tates and interests therein, and must be valued as 
a physical whole, including whatever may have 
been annexed by the owner or even by a tenant. 
Jackson v. State, 213 N. Y. 34. 

This novel doctrine ignores the basic principle of 
the law of real property, viz, that such property 
consists of estates and interests recognized in the 
law and not mere natural objects in their physical 
relation. The law of real property in general and 
the law of eminent domain in particular “deals 
with persons, not with tracts of land.” Boston 
Chamber of Commerce v. Boston, 217 U. S. 189, 
195. The only natural immovable is land. Other 
things become part of the land only in so far as the 
law, upon certain principles of its own, treats them 
as having become implanted in the land, when that 
is done by certain classes of persons under defined 
circumstances. 

This novel doctrine ignores also the basic prin¬ 
ciple of the law of eminent domain, namely, that 
compensation is due for what the owner has lost, 
not what the taker has gained. Boston Chamber 
of Commerce v. Boston, 217 U. S. 189, 195. “But 
the Constitution does not require a disregard of 
the mode of ownership—of the state of the title. . 
* *. * It merely requires that an owner of prop¬ 
erty taken should be paid for what is taken from 
him. It deals with persons, not with tracts of land. 


4 :* 


And the question is what has the owner lost, 


not 


what has the taker gained.” Id., p. 195. (Con¬ 
demnation deals with estates and interests in the 
condition in which they are owned by specific 
persons. J 

Ignoring these principles, the New York Cqurt 
of Appeals insists that the property should be 
valued as if owned by one owner even though equip¬ 
ment and appliances have been installed by tenants 
who stipulate that they continue personal property 
and are removable on the expiration of the tenancy. 
This is directly in conflict with the principle laid 
down by the Supreme Court of the United States, 
namely, that damages are not to be estimated if 
the land was the sole property of one owner. Bos¬ 
ton Chamber of Commerce v. Boston , 217 U. S. jl89, 
195. 

Thus the New York Court of Appeals now hblds 
that every tract of land, with whatever has been 
placed upon it by man is to be treated and valued 
as an entire physical whole and as if owned by a 
single person, although machinery, appliances, 
equipment, and other so-called fixtures have tjeen 
installed by a tenant for the use of his business 
under a stipulation that they shall remain the per¬ 
sonal property of the tenant and be removable by 
him. Only after the entire property has tieen 
valued in this way does the Court concern itself 
with the division of the award between owner hnd 
tenant. By this doctrine, a tenant will receive 


44 


compensation for the full value of his trade fixtures 
although he might have to remove them the next 
day upon the expiration of his lease. Thus a ten¬ 
ant, under this New York doctrine, can claim com¬ 
pensation for the value of his unexpired term as 
improved by his fixtures during the time he has a 
right to maintain them there, and also the full value 
of the fixtures themselves, whether he has a right to 
keep them there only another day. The doctrine 
thus recently developed by the New York Court of 
Appeals requires the condemning authority to pay 
for the entire plant and machinery, including ma¬ 
chines, whether attached to the building or not, pro¬ 
vided only that they be used to further the purpose 
for which the property is employed. Thus we get 
the doctrine of the “dependence” of machines upon 
one another for the accomplishment of the purpose 
to which the land is appropriated. 

Practically all modern factory machines work in 
series, the successive stages of the manufacturing 
processes following one another through machines 
arranged in a given order. All the machines 

thus combined accomplish one economic purpose 

* 

whether connected with the building or not. But 
does the common economic purpose in grouping the 
machinery abolish the distinction between the 
building and the machines? Does it make ap¬ 
pliances which are wearing out and are being con¬ 
stantly replaced, carried on the books as personal 
property, repeatedly shifted and rearranged as 
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mechanical convenience dictates, cease to be per¬ 
sonal property and become transmuted into land? 
It is submitted that this is a mere confusicin of 
ideas obliterating the settled landmarks of the law. 
It is an illogical identification of the instruments 
of mechanical production with a shell in \fhich 
they are housed. It means that although an ojwner 
must, at his own cost, remove his business froih the 
taken land he can recover for the personal injstru- 
ments of that business provided only he uses & few 
bolts to stabilize them and operates them for a 
common industrial purpose. 

These later decisions depart radically fronji the 
principles laid down in the older New York dases, 
some of which are thus expressly overruled in that 
state. We submit that those older cases are based 
upon sound reasoning and are in harmony with the 
fundamental principles of the law of real property 
and eminent domain, recognized and laid down by 
the Supreme Court of the United States. None of 

i 

these state decisions, it must be remembered^ are 
binding on this court, and it is submitted that} this 

i 

court is free to consider and weigh the principles 
in the older cases, many of which represent the 
well-reasoned view of distinguished jurists. These 
older cases fully sustain our proposition that ma¬ 
chinery, although stabilized by bolts and scre\ys, if 
removable without injury to it or to the freehold, is 
not real estate and is not taken when the United 
States acquires land with its buildings and struc¬ 
tures. Jackson v. State, 145 N. Y. Supp. 131, 132. 
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Nezv York C. and H. R. R. v. Albany Steam Trap 
Co., 161 App. Div. N. Y. 329, 334. 

While the new doctrine has the support of some 
eminent names we submit that it can not be accepted 
in the face of the principles settled for us by the 
Supreme Court of the United States. 

The case of In re Matter of the City of New 
York, 256 N. Y. 236, cited by appellants tends to 
show that this doctrine of the economic entirety of 
the property is influenced by the language of the 
Greater New York Charter which expressly calls 
for the acquisition of “all lands and improvements 
* * * and every estate, interest * * * 

privilege, easement and franchise, * * * in- 

t 

eluding terms for years and liens by way of judg¬ 
ment, mortgage, or otherwise.” Greater New 
York Charter, sec. 969, subd. 4. 

By ignoring the two basic principles stated above 
the New York court has arrived at the conclusion 
that when the Government acquires a parcel of land 
for the public use it takes whatever is on the land 
for use in connection with the purpose for which 
the land is employed, and that, regardless of 
whether the thing is actually affixed to the land or 
to a building on the land, or not. In place of the 
older tests recognized in Towson v. Smith, 13 App. 
D. C. 48, they invent a new test, viz, the supposed 
interdependence of the various things in their rela¬ 
tion to the accomplishment of the object or purpose 
for which the land is employed. In this way all 
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the machinery in the plant which is used to Accom¬ 
plish the purpose of the plant becomes real Estate, 
although it is obvious that such machinery is not 
immovable and could be transported and ^et up 
elsewhere. 

This is a truly revolutionary doctrine. It per¬ 
mits the so-called accessions to the land to become 
in effect the principal and not the accessory. 
Whereas formerlv onlv things intended fbr the 
better enjoyment of the land were treated as jacces- 
sions to the land, now whole masses of personal 
property, such as machines merely connected one 
with another, are treated as accessions to the land, 
although they may in point of value far exceed the 
value of the land. 

In a word, these recent New York cases are in 
direct conflict with Towson v. Smith, 13 App. D. C. 
48, and dispense with one of the constituent ele¬ 
ments which this court has laid down as indis¬ 
pensable even in determining what will pa^s by 
conveyance as between vendor and vendee <j>r as¬ 
signor and assignee of a leasehold, namely: 

It must appear (1) that there is an actual 
annexation according to the nature and use 
of the article, in its annexed position. 

Towson v. Smith, 13 App. D. C. 48. 

Structural connection with the building is like¬ 
wise the test of the right to a mechanic’s lien. 
Boston Furnace Co. v. Dimock, 158 Mass. 55^, 554. 

I 
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FOURTH POINT 

THE FINDING BY THE COURT BELOW THAT THESE RE¬ 
FRIGERATION MACHINES WERE NOT PART OF THE REAL 
PROPERTY TO BE VALUED BY THE JURY CAN NOT BE 
REVERSED WITHOUT HOLDING THAT THEY ARE PERMA¬ 
NENT FIXTURES, AS A MATTER OF LAW, AND THEREFORE 
ACCESSIONS TO THE REAL ESTATE. APPELLANTS, CON¬ 
CEDING THAT THE QUESTION IS A MIXED QUESTION 
OF LAW AND FACT, THEREBY CONCEDE V THAT THEY CAN 
NOT BE HELD TO BE PERMANENT FIXTURES AS A MATTER 
OF LAW. ON THE MIXED QUESTION OF LAW AND FACT, 
PRELIMINARY TO THE VALUATION BY THE CONDEMNA¬ 
TION JURY OF FIVE, THE FINDING OF THE COURT BELOW 
IS AS CONCLUSIVE AS WOULD BE THE FINDING OF A 
COMMON-LAW JURY 

Appellants say that the character of personal 
property in its transition to realty is ordinarily a 
“mixed question of law and fact.” (Br. p. 11.) 
On this they conclude that the court below com¬ 
mitted error “in ruling as a matter of law that 
the refrigeration plant constituted personal prop¬ 
erty.” In other words, appellants would seem to 
suggest that the Court should have submitted the 
“mixed question of fact and law” to the jury. 
They forget that this condemnation jury of five is 
not a common-law jury but a mere valuation jury 
vrhose function is limited to finding the value of 
the property taken. Act of Mar. 1, 1929, c. 416 
(4?5 Stat. 1415). It is not for them to say what 
property is taken or who owns it. That is for the 
judge, to whom are committed all questions of law 
and fact preliminary to the valuation of the prop¬ 
erty taken. 
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On the question as to what property is within the 
scope of the condemnation and the nature apd ex¬ 
tent of the interests therein, the function qf the 
trial judge embraces all matters both fact aiid law 
necessary for their determination. It was not nec¬ 
essary here for the trial judge to hold, nor cpd he 
hold, that the articles in question were personal 
property as matter of law. What he held wa^ that 
articles admittedly personalty in their origiii, had 
not been shown by appellants to have been annexed 
in such manner and under such circumstances as 
to convert them into realty. On that issue the bur- 

i 

den was on the appellants. If there was any lack 
of evidence, either as to the details of annexation 
or as to the intent of the owner, requisite to estab¬ 
lish that these articles were realty, the faultj lies 
with appellants. | 

The very statement that the question is a ipixed 
question of fact and law is an admission that these 
articles were not realty as a matter of law, and the 
trial judge, performing his duty to ascertainj the 
scope of the condemnation and the nature and ex¬ 
tent of the interests in the property, found that the 
evidence did not show them to be realtv. His de- 
cision can be reversed only if this Court can hold 
as a matter of law that they are realty. But ap¬ 
pellants’ brief admits that they are not realty as a 
matter of law. It can not be reversed by merely 
holding that it was a mixed question of law and fact 
to be determined by the triers of the fact, for here 
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the trier of the fact was the judge. The judge’s 
finding that these machines were not part of the 
real estate can no more be disturbed than his find¬ 
ing that the cooler room was shown to be part of the 
real estate. They are both findings on a mixed 
question of law and fact and neither could be re¬ 
versed unless an appellate court were convinced 
that the opposite finding was necessary as a matter 
of law. It could not be ruled that these stock- 
patterned motor and machines were realty as a 
matter of law. 

It is respectfully submitted that the Court below 
was right and the judgment appealed from should 
be affirmed. 
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